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against any of the joint stock associations, persons, companies or corporations
on account of per cent. on gross or net earnings for the preceding year or
years, and all penalties and charges thereon growing out of any failure to
make reports on payments as now required by the provisions of the aforesaid
repealed sections shall be paid and collected under the provisions of said re-
pealed sections the same as if said sections were not repealed, and any suit
brought for the recovery of such money, taxes or penalties shall be begun un-
der the provisions of said repealed sections and prosecuted to final judgment
thereunder in all respects the same as if said sections were continued in full
force; and it is hereby expressly provided tbat all the rights of the state ac-
crued, or which may accrue on the 1st day of April, 1893, on accqunt of re-
ceipts for the preceding years, are hereby saved from the operation of the
aforesaid repealing clause.

Sec. 13, Whereas an emergency exists for the immediate taking effect of this
act, the same shall be in force from and after its passage.

ROGGENKAMP v. ROGGENKAMP et al.
(Circuit Court of Appeals, Bighth Circuit. June 3, 1893.)
No. H41.

1. CoNSTRUCTIVE TRUSTS—PURCHASE OF LAND UNDER CONTRACT OF DECEASED
PersoN—RicaTS OF HEIRS.

On the death of a person In possession of lands under a contract of pur-
chase, leaving a widow and minor son, his father, with his widow’s con-
sent, took possession of the property, sold the personalty, paid the debts,
and, by virtue of the contract, paid the balance due for the lands, and took
title in his own name., Held, that he, or any one purchasing from bhim with
notice of the facts, took the title in trust for the heir, whether the money
to complete the purchase was paid from the proceeds of the son’s personat
estate or from the father’s own funds.

2. EXECUTOR DE SoN TORT—RIGHETS AND LIABILITIES.

One who, without direction of the proper court, or of a will of a deceased
person, intermeddles with his personal estate, and performs acts of admin-
istration, will be compelled to account for its disposition and value; but
in all acts which are not for his own benefit, and which a lawful executor
or administrator might do, bhe is protected. He cannot be charged beyond
the assets which come to his bands, and against these he may set off the
just debts which he has paid.

B Si&)ME-— CoNSTRUCTIVE TRUSTS — ACCOUNTING — BONA FIDE PURCHASBERS—

ARTIES,

One in possession of lands under a contract of purchase died intestate,
owing most of the purchase money, and leaving a widow and minor son
and a small amount of personalty. With the consent of the widow, and
to save the expense of a regular administration, the intestate’s father took
possession of his property, sold the personalty, and paid his debts. He
also completed the purchase of the land, took title in himself, and held
for his own benefit. After some years, a suit was brought against him
by the heir, which resulted in a decree declaring a trust, ordering him to
convey, and holding that the heir’s guardian was entitled to recover rental
value, less taxes paid and improvements made. Defendant had contended
that he used all the proceeds of the personalty, together with money of his
own, in paying the intestate’s debts, and that he paid for the land entirely
with his own money. The record on appeal showed that, prior to the com-
mencement of the suit, he had sold the land, and shortly after it was be-
gun, and before any notice of lis pendens was filed, conveyed the same;
but, nevertheless, the purchaser was not made a party to the suit. Held,
that the decree was erroneous; that the title in the hands of the purchaser
was not affected by the decree; that, if complainant desired to recover
the land, be might make the purchaser a defendant, if this could be done
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without ousting the jurisdiction; that if it could not, or if it should appear
that he was a bona fide purchaser for value without notice, then an account-
ing could be had against the original defendant, wherein the latter would be
entitled to be credited not only with taxes and improvements, but with the
money, if any, which he had paid from bhis individual funds in purchasing
the land and paying the debts.

Appeal from the Circuit Court of the United States for the District
of Nebraska.

On March 6, 1894, the circuit court for the district of Nebraska rendered a
decree to the effect that William Roggenkamp, the appellant in this case, held
the title to 40 acres of land in trust for, and that he should convey the same
to, the appellee John Roggenkamp, Jr.,, a minor, and that the appellee Emma
Simons, as his guardian, was entitled to recover from the appellant the rental
value of this tract of land, less the taxes he had paid and the value of the
improvements he had made upon it during the time between April, 1883, and
April, 1893. The appeal challenges this decree, The facts upon which it rests
are these: In April, 1883, John Roggenkamp, Sr., died, intestate. He was the
son of the appellant, the father of the appellee J ohn Roggenkamp, Jr., and the
husband of the appellee Emma Simons, who has since his death been again
married. Before his death he had purchased of one McClay a contract from
the Burlington & Missouri Railroad Company in Nebraska, for the tract of land
in question, and had paid $172, and had agreed to pay about $1,000 more for
the title to the land. He was residing upon this land with his wife and child
when he died. His son, John Roggenkamp, Jr., was his only heir at law.
At the time of hig death he owed about $2,000 in addition to the $1,000 re-
quired to pay for this tract of land, and he had some farming implements, a
small amount of stock, some corn and wheat, and his right to this tract of
land, but no other property. No one applied for the appointment of an ad-
minigtrator of his estate, and none was appointed. The appellant took his
widow and child to his residence, a few miles distant, and they lived there
about six months, when the widow returned with her child to her parents.
For the purpose of saving the expense of administration through the court, the
appellant, with the consent of the widow, tock all the personal property of his
deceased son, except some of the furniture of the house and two cows, which
the widow retained, and sold it for the best price he could obtain, and paid the
debts of the deceased. He also completed the purchase of the 40 acres of
land, took the title to it in his own name, and from the death of his son until
1891 paid the taxes upon it, made some improvements upon it, and received
the rents and profits from it. In 1890 he made a contract to convey this land
to one John Bratt, who is not a party to this suit; and on November 24, 1801,
he conveyed it to him. The decree was rendered on the ground that the ap-
pellant bad purchased the land with the proceeds of the personal property of
the deceased, and that he therefore held it as trustee for the heir.

Newton C. Abbott, William A. Selleck, and Arthur W, Lane filed
brief for appellant.

John M. Stewart, Stephen B. Pound, and Lionel C. Burr filed brief
for appellees.

Before CALDWELL, SANBORN, and THAYER, Circuit Judges.

SANBORN, Circuit Judge, after stating the facts as above, deliv-
ered the opinion of the court.

The fundamental principle on which this decree is based is sound.
One who appropriates to himself the benefit of an interest or equity
in real estate that has descended to a minor heir thereby constitutes
himself a trustee for the heir. He charges the title in himself, and
in those who hold under him with notice, with a trust in favor of
the heir that a court of equity will enforce; and he renders himself
personally liable to account for the rents, profits, and proceeds of
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the land which he thus acquires. When the appellant used the con-
tract for the purchase of this land that his son held at his death,
to obtain the title for himself, he became a trustee for the minor
heir, John Roggenkamp, Jr., and the title to the land stood charged
with that trust as long as it remained in his name, or in the name
of any one who held under him with notice of these facts, whether
he used the personal property of his son’s estate to pay for the land
or not. So far as the decree charges the title the appellant has
to this land with this trust, therefore, it is right. Musham v. Mush-
am, 87 Ill. 80; Stow v. Kimball, 28 Ill. 93; Schaffner v. Grutz-
macher, 6 Iowa, 137; Fox v. Doherty, 30 Towa, 334; Sentill v. Robe-
son, 2 Jones, Eq. 510; Graves v. Pinchback, 47 Ark. 470, 1 8. W. 682;
Hall v. Vanness, 49 Pa. St. 457,

There is more doubt, however, whether the evidence in this record
warrants the measure of relief given by the decree. The appellant
seems fo have taken the real and personal property which his son
left at his death to pay the son’s debts, and to save the expense of
administration through the probate court, rather than to profit by
it himself. He alleges that he expended the proceeds of all the per-
sonal property in paying these debts and that he paid more than
$1,000 of his own money to perfect the title to the land. If this be
true, he is entitled to charge against the land the amount that he
paid from his own funds to perfect the title, and the heir should be
required to allow this amount before he recovers the land.

Under the common law, one who intermeddles with the personal
property of a deceased person, and disposes of it, or does any other
act of administration of the assets without the authority or direction
of the proper court, or of the will of the deceased, thereby consti-
tutes himself an executor de son tort. He cannot by his wrongful
act acquire any benefit for himself. The rightful executor or ad-
ministrator or any creditor or legatee may maintain an action against
him for the property of the deceased which he has taken, and may
compel him to account for its disposition and value; but in all acts
that are not for his own benefit and that a lawful executor might do
he is protected. He cannot be charged beyond the assets which come
to his hands, and against these he may set off the just debts which
he has paid. 1 Williams, Ex’rs, pp. 296, 305, 308; Bacon v. Parker,
12 Conn. 213; Emery v. Berry, 28 N. H. 473 Bellows v. Goodall, 32
N. H. 97; Glenn v. Smith, 2 Gill & J. 493; Weeks v. Gibbs, 9 Masq
T4, Wlnn v. Slaughter, 5 Heisk. 191; Tobey v. Miller, 54 Me 480;
Olmsted v. Clark, 30 Conmn. 108.

It is unnecessary to inquire in this case whether or not an inter-
meddler with the personal estate of a deceased person becomes an
executor de son tort, and liable to account at the suit of a creditor
or legatee under the statutes of the state of Nebraska. It is cer-
tain that the appellant, by undertaking to administer the estate of
his deceased son without the sanction of the probate court, made
himself liable to account to the rightful administrator for the value
of the personal property he obtained from that estate. Comnsol. St.
Neb. 1891, § 1244. But it would have been a perfect defense to a
suit by the administrator for such an accounting that the appellant
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had paid all the just debts of the deceased, and that he had exhaust-
ed all the assets he had received from the estate in paying these
debts. The heir had no right to or equity in the personal property
of his father, as against a stranger, superior to those of the lawful
administrator. He alleged in this suit that the appellant had ap-
propriated the proceeds of the personal property of the estate to
the purchase of the land he sought to recover. The appellant denied
this, averred that he had used all the property of the deceased and
some of his own to pay the just debts of the deceased, and that he
paid for this land with his own money. The appellant was entitled
to a fair accounting that would determine this issue, and find what
balance, if any, of the value of the personal property he received,
remained in his hands after he was credited with the payments he
made on just debts of the deceased. He was not liable to be charged
with the use of any more property of the deceased in the pur-
chase of this land than the amount of such a balance. We have
searched the record in this case in vain for the statement of such an
account, or of evidence that an accounting upon this basis has been
had in the court below, and we are unwilling to affirm the decree
without it.

There is another respect in which the record is singularly defect-
ive. The holder of the legal title to the land is an indispensable
party to a suit to annul, or to compel the conveyance of, that title.
U. 8. v. Winona & St. P. R. Co., 67 Fed. 948. This suit was com-
menced on September 14, 1891. There is a statement in the brief
of the appellee that a notice of lis pendens was then filed in the
proper office in the county in which the land is situated, but the rec-
ord does not disclose that fact. It does appear from the record,
however, that on November 10, 1890, one John P. Bratt purchased
this and other lands from the appellant; that on March 1, 1891, he
took possession of them; that he had paid $7,884 on account of this
purchase before this suit was commenced; and that the appellant
conveyed the legal title to the land here in controversy to him on No-
vember 24, 1891. It goes without saying that the title to this land
held by Bratt cannot be affected by a decree in a suit to which he
is not a party, and of which he had no notice before he paid for and
took his title. For these reasons, the decree below must be reversed.
If the appellee John Roggenkamp, Jr., desires to recover this land,
he should be permitted to make John P. Bratt a party defendant,
if that can be done without ousting the jurisdiction of the court be-
low. If he does so, and the evidence then establishes the fact that
Bratt took the title with notice, the appellee Roggenkamp may re-
cover the land on equitable terms. If, on the other hand, Bratt can-
not be made a party to this suit, or if the evidence establishes the
fact that he was a bona fide purchaser for value without notice, then
the guardian of John Roggenkamp, Jr., may have an accounting with
the appellant, in which he should be charged with the amounts he
has received, and credited with the amounts he has expended on
account of this land.

It is indispensable to a just determination of this suit that the
matter of the accounting should be referred to a master, with in-
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structions to hear evidence, and to state an itemized account against
the appellant, in which he shall be charged with the value of each
item of the personal property of his deceased son tbat he sold or
converted to his own use, and in which he shall be credited with the
various amounts which he paid on account of the just debts of the
deceased. If, after confirmation by the court, the balance of this
account is against the appellant, and is less than the amount which
he paid for the land, the master should state another account, in
which he should charge the appellant with this balance, with the
rental value of the land from 1883 until he sold it in 1891, with the
amount he then received for the land or its value, and with interest
on all of these items, and should credit him with the amount he paid
for the land, the taxes he paid upon it, and the value of the improve-
ments he made upon it, with interest upon these items. After these
reports of the master have been received and confirmed by the court,
the suit should proceed to final hearing and decree.

The decree is accordingly reversed, without costs, and the cause
remanded, with directions to proceed in a manner not inconsistent
with the views expressed in this opinion.

SOUTHERN PAC. R. CO. v. GROECK et al.
(Circuit Court, S. D. California. May 13, 1895.)
No. 347.

1. DEMURRER—FACTS JUDICIALLY NOTICED.

The rule that, for the purpose of disposing of a demurrer, such facts as
are well pleaded are taken to be true, does not apply where, by a public
record, of which the court takes judicial notice, the facts are shown to be
otherwise.

2. PuBric LANDS—GRANT TO RAILROAD—WITHDRAWAL FROM ENTRY.

By an act passed July 27, 1866, congress granted to the S. P. Co., in aid
of the construction of its railroad, the alternate odd-numbered sections of
public land, to the amount of 10 per mile, on each side of the road, not re-
served, sold, or otherwise appropriated, and in compensation for any land
reserved, sold, or otherwise appropriated, within the granted limits, other
lands to be selected in the alternate odd-numbered sections, not more than
10 miles beyond the granted limits. The act provided that “the president
of the United States shall cause the lands to be surveyed for forty miles
in width on both sides of the * * * road after the general route shall be
fixed * * * and the odd sections * * * ghall not be liable to sale or
entry or pre-emption before or after they are surveyed * * *” Held, that
the law making the grant itself operated to withdraw from sale, pre-emp-
tion, homestead entry, or other disposition, the odd-numbered sections of
land within both the granted and the indemnity limits. Buttz v. Railroad
Co., 7 Sup. Ct. 100, 119 U. 8. 72, and St. Paul & P. R. Co. v. Northern Pac.
R. Co., 11 Sup. Ct. 389, 139 U. 8. 18, followed,

8. BaME—EQUITY—LACHES.

The general route of the road was fixed, and a map thereof filed, in 1867.
The land within the indemnity limits was insufficient to make up the
losses within the granted limits, and this fact was known as early as 1883.
In 1885 one G. settled upon a part of the land within the indemnity lim-
its, and filed a declaratory statement thereon. The 8. P. Co. contested G.'s
right to the land, in the land office and by appeal, but the land was pat-
ented to G. in 1830. In 1891 the 8. P. Co. selected the same land, and
offered all the fees for securing a patent, but the officers of the land office
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