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theory has been vigorously supported by the experts for the com-
plainant, and has been, with equal emphagis, combated by the ex-
pert for the defendants. Ihave read their testimony with care, but
need not refer to it in detail. It is sufficient to say that the patent
is not simply silent on the subject of adding water, but, upon the
natural and reasonable understanding of its terms, it positively pre-
cludes the addition of water. The necessity for adding water could
be learned only by independent experiments of a nature, not merely
unwarranted, but which could not be conducted except in direct de-
fiance of the directions of the specification. In short, I am con-
vinced that any man, however skilled, who should undertake to
practice the patented process, would necessarily be led, by its terms,
to take the view of it which was urged upon the patent office by
the solicitor of the patentee, viz. that it “involves the subjection of
the rubber waste to boiling in a strong undiluted commercial acid”;
and that, therefore, the use of acid and water would be a material de-
parture from it. It is objected to this construction of the patents
that it renders them valueless, and the invention, as claimed, im-
practicable; but as no other construction can, in my opinion, be
reasonably put upon them, any consequence which results, however
serious, must be regarded as unavoidable. As “the language of the
specification and claim shows clearly what he desired to secure as a
monopoly, nothing can be held to be an infringement which does not
fall within the terms the patentee has himself chosen to express his
invention.” MecClain v. Ortmayer, 141 U. 8. 419, 425, 12 Sup. Ct. 76.

The other matters which have been set up in defense do not call
for discussion. If the patents are to be limited as I have indicated,
the charge of infringement is without foundation; and upon this
ground the bill is dismissed.

THE CITY OF CHESTER.
NORFOLK & C. R, CO. v. THE CITY OF CHESTER.,
(District Court, E. D. Virginia. June 24, 1895.)

CoLL1sToN—STEAMERS IN HARBOR—CROs81NG COURSES.

Only a dire emergency will excuse a steamer navigating a harbor from
complying with rule 16, which requires her to keep out of the way of an-
other steamer with which she is on crossing courses, when the latter is on
her starboard hand; and she is not excused by the fact that a third steam-
er is on crossing courses with her, in such a position as to be required to
keep out of her way, there being sufficient room for both to avoid danger
by a timely observance of the rule.

This was a libel by the Norfolk & Carolina Railroad Company
- against the steamboat City of Chester to recover damages for a col-
lision.

Sharp & Hughes, for libelant.
Richard Walke and A. P. Thom, for respondent.
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HUGHES, District Judge. This libel is brought for damages
from a collision in Norfolk harbor on the morning of the 20th of
January, 1894, between the steamtug Pinner’s Point, belonging to the
libelant, and a barge in tow of the steamboat City of Chester, the
Pinner’s Point and the barge striking each other port'to port. The
Pinner’s Point had left Trugien’s wharf, at the Portsmouth side of the
harbor, and was making for the Norfolk & Carolina Company’s
wharf, on the Norfolk side. The Bay Line steamers’ wharf and
the Boston steamers’ wharf are north of the Norfolk & Carolina
wharf, for which the Pinner’s Point was heading at the time of the
collision. South of that wharf are the wharves of the compress
company, the Norfolk & Southern Company, Jones & Lee, and Camp-
bell, and next to Campbell’s wharf is the ferry slip. The diagram
filed in the evidence shows that the distance between the wharf of
the Bay Line boats and the ferry slip is about 2,250 feet, or 750 yards.
‘When the Pinner’s Point had got out into the harbor, and had
straightened her course for the Norfolk & Carolina wharf, and was
abreast of the ferry slip, she saw the City of Chester moving up the
harbor with her barge in tow, abreast of the Bay Line wharf, about
750 yards off. She at once signaled the City of Chester with one
whistle. At that time the steamtug Martha Helen, with three
schooners in tow, was abreast of the ferry slip, moving north down
the harbor. She and the Pinner’s Point were then abreast of each
other, and about equidistant from the City of Chester. Signals had
passed between the City of Chester and the Martha Helen, when the
Pinner’s Point blew her one whistle to the City of Chester. The
attitude of the three steamers towards each other at that time was
that the Pinner’s Point was about four points off the starboard bow
of the City of Chester, on crossing courses, and that the City of
Chester was five or six points off the starboard bow of the Martha
Helen, on crossing courses. In these relative positions, the old rule
19 (now 16) of navigation applied, under which it was the duty of the
City of Chester to keep out of the way of the Pinner’s Point, and
of the Martha Helen to keep out of the way of the City of Chester,
the duty of the Pinner’s Point being to keep her course. The
Georgia v. The Luckenbach, 67 IFed. 619; The Luckenbach v. The
Georgia, 1 C. C. A. 489, 50 Fed. 129; The Breakwater, 15 Sup. Ct.
99, 155 U. 8. 252,

The evidence does not show that the Martha Helen failed to
comply with rule 19. She kept out of the way of the City of Chester,
and went clear. The presence of the Martha Helen, in the relations
she bore to the other two steamers on the occasion, could not have
caused any change of duty on the part of the two other steamers.
The distance was great enough to prevent an emergency, and I do
not see from the evidence that any emergency arose to alter the
duty of either of the three steamers. The collision occurred in con-
sequence of the City of Chester’s failing to keep out of the way of
the Pinner’s Point,—failing, in fact, to do anything tending to keep
her out of the way of that steamer. The approach of the Martha
Helen could not excuse the City of Chester from performing her
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duty. The distance between the Helen and the Chester was ample
to allow both the Helen to keep out of the way of the Chester, and
the Chester to keep out of the way of the Pinner’s Point. The Pin-
ner’s Point kept her course as directly as was practicable. The
Chester failed to port her helm, when signaled by the Pinner’s Point,
and, by so failing, produced the collision. She could have kept out
of the way of the Pinner’s Point, and did not.

There is-no more important rule of navigation for harbors than
rule 19 (now 16). The enforcement of thig rule by the courts is an
imperative duty. Nothing but the closest and direst emergency can
excuse a steamer running in a harbor from scrupulously obeying rule
19 (16). I must enforce it in this case, and hold that the collision
complained of was from the fault of the City of Chester.

I will merely allude to one or two matters presented in the evi-
dence. Some of the witnesses express the opinion that the Pinner’s
Point and the Chester were in the seventh situation when the Pin-
ner’s Point blew its one whistle. This is equivalent to contending
that the Pinner’s Point was abeam of the Chester at that moment.
On the contrary, one vessel was abreast of the ferry slip, and the
other abreast of the Bay Line wharf, having the first-named stearner
five points on her starboard bow, and about 750 yards distant. OBv1-
ously, the seventh situation was out of the question.

It is also intimated on behalf of the respondent that the Pinner’s
Point, in order to avoid the Martha Helen, deviated from her direct
course after sounding her signal to the Chester. This fact is not
proved, and is not probable. There was no necessity for swerving
to port.

The Pinner’s Point was full abreast of the Helen when she sig-
naled the Chester, had no tow, was moving at a greater speed than
the Helen, and was under no necessity of swerving at all to keep
out of the way of the Helen. I think the letter 8, which figures in
the evidence, is more a thing of fancy than practicable fact. The
only influence which the Helen had on the Pinner’s Point was to
prevent the latter from swerving more to starboard than she was
bound to do, and which the failure of the Chester to port her helm
might have induced her to do. If the Helen had not been to star-
board of the Pinner’s Point after the Pinner’s Point and the Chester
came into relations with each other, the persistent neglect by the
Chester of her own duty under rule 19 might have suggested a star-
board movement to the Pinner’s Point as a means of relieving the
situation forced by the City of Chester, but the position of the Helen
prevented this, The Pinner’s Point held her course under rule 19
and the Chester committed the fault of failing to keep out of her
way. I will sign a decree for the libelant.
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UNITED STATES et al. v. BOYD et al.
(Circuit Court, W. D. North Carolina. June 17, 1895.)

CHEROEREE INDIANS— CITIZENSHIP.

The Indians belonging to the Eastern Band of Cherokees in the state of
North Carolina have never become citizens of the United States, and the
federal courts have jurisdiction to entertain a suit brought by the United
States, as guardian of such Indians, for the protection of their interests.

This was a suit brought in the name of the United States, and
of Sampson Owl and others, Cherokee Indians, against D. T. Boyd
and others, to set aside a contract made by the Indian council. De-
fendants moved to dismiss the bill for want of jurisdiction.

R. B. Glenn, U. 8. Atty., and D. A. Covington, Asst. U. 8. Atty.
H. G. Ewart, Geo. H. Smathers, W. T. Crawford, J. M. Moody, and
Louis M. Bourne, for defendants.

SIMONTON, Circuit Judge. This is a bill filed in the name of
the United States of America, and of Sampson Owl and others, Cher-.
okee Indians, suing in their own behalf, etc., against these defend-
ants. The bill, asserting the paramount authority and guardianship
of the United States over the Eastern Band of Cherokee Indians,
seeks to set aside a contract made by their council, a majority there-
of making it, with certain of the defendants, for the sale of timber
on the lands owned and occupied by the Cherokees in North Caro-
lina. At the threshold of the case the question is raised as to the
jurisdiction of this court, and that question depends upon the re-.
lation which the United States bears to these Cherokee Indians.
Are they under the guardianship of the United States as tribal In-
dians are, or are they citizens of the United States, with all the
rights, powers, duties, and obligations of citizens? The decision of
this question is necessary before discussing any other questions in
the cause.

The Cherokee Indians, a powerful and warlike Nation, inhabited
the country bounded by the Atlantic Ocean. Pressed back by set-
tlements of white men on the coast, they had established themselves
in the mountain regions of Georgia, North Carolina, Alabama, and
Tennessee, and were a fruitful source of danger, anxiety, and dis-
content to the citizens of the United States living in their neighbor-
hood. For many years, the government made strenuous efforts to
induce them to leave these settlements, and to immigrate to lands
allotted to them to the west of the Mississippi, with partial success
only. Finally, by treaty concluded 29th December, 1835, at New
Echota, in the state of Georgia, between the United States and the
Cherokee Nation, they, as a Nation, consented to go west; and the
large majority of them did so. Some of them, however, preferred to
remain. Of these, some families settled in the state of North
Carolina, and claimed for themselves their due portion of all the
personal benefits accruing under the treaty for their claims, improve-
ments, and per capita. Utilizing these claims, they sent an agent
to Washington, who obtained the money provided for them, and in-
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