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more. But suppose the court proceeds a step further and assumes
that the defendant is sued and will justify under chapter 711 of the
Laws of 1893. Section 13 of that act provides:
"The comptroller may advertise once a week for at least three weeks suc-

cessively, a. list of the wild, vacant and forest lands to which the state holds
title, from a tax sale or otherwise, in one or more newspapers to be selected
by him, pUblished in the county in which the lands are situated, and from and
ufter the expiration of such time, all such wild, vacant, or forest lands are
hereby declared to be and shall be defJlued t(l be in the actual' possession of
the comptroller, and such possession shall be deemed to continue until he has
been dispossessed by the judgment of a court of competent jurisdiction."
This section must be considered in its entirety. The last clause

cannot be ignored. It .would seem clear that it was the intention
of the legislature to submit the question of the comptroller's title
to the decision of a court having jurisdiction. It was conceded at
the argument that the theory of the demurrer made the clause in
question inoperative and would enable the defendant to seize and
hold the property of others without being amenable to the process
of any court. There is no occasion for so drastic a construction.
In placing the comptroller in possession of the forest lands the legis-
lature recognized the probability of controversies over his title and
pointed out the manner in which such disputes should be decided.
The plaintiff is pursuing the remedy of the statute. It 'is a suit
sanctioned by the state. Reagan v. Trust Co., 154 U. S. 362, 392,
14 Sup. Ct. 1047.
The demurrer is overruled.

nAVIS v. CORNWALL.

SAME v. WAKELEE.
(Circuit Court of 'Appeals, Second Circuit. May 28, 1895.)

Nos. 5 and 6.
ESTOPPEL-BANKRUPTCY PROCEEDINGS-JUDGMENT. ,

After one D.' had 'been adjudged a. bankrupt, C., one of his creditors, who
had filed a proof of debtfQunded on promissory notes, obtained leave from
the bankruptcy court to sue D. in a staWcourt on the notes, and thereafter
duly recovered jUdgment. Subsequently:D. applied for his discharge, and
0., having filed specifications In opposition thereto, moved to dismiss such
specifications, ,!Wd cancel O.'s proof of debt, on the ground that C. had
recovered the judgment in the state court, and that the same was in full
force. The motion was granted, and C. acquiesced: In the decision. H61d,
that D. was estopped to set up his discharge in bankruptcy in a suit after-
wards brought against him on the judgment. Davis v. Wakelee, 15 Sup.
Ct. 555, foHowed.

In Error to the Oircuit Court of the United States for the Southern
District of New York.
This was an action by Pierre B. Cornwall against Erwin Davis

upon a judgment recovered by the plaintiff against the defend-
aii.t in a court of the state of Oalifornia. The circuit court ren-
dered judgment for the plaintiff. Defendant brings error. Af·
firmed.
See Wakelee v. Davis, 37 Fed. 280, 44 Fed. 532, and 48 Fed. 612;

Id., 15 Sup. Ct. 555, and Cornwall v. Davis, 38 Fed. 878. _
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Logan, Clark & Demond, for plainti:ff in error.
Anson Maltby, for defendants in error.
Before WALLACE and LAOOMBE, Oircuit Judges.

WALLACE, Oircuit Judge. This is a writ of error by the defend-
ant in the court below to review a judgment for the plaintiff entered
upon the verdict of a jury by the direction of the trial judge. The
action was brought upon a judgment recovered by the plaintiff
against the defendant December 18, 1892, in the district court of
the Fifteenth judicial district of the state of California. The de-
fense was that the defendant had duly obtained a discharge from an
his debts, including the judgment, by a decree of the United States·
district court for the district of California in a proceeding in bank-
ruptcy.
The ruling of the trial judge in directing a judgment for the

plaintiff proceeded upon the theory that the defendant was eliltop-
ped from asserting this defense by his conduct in the course of the
bankruptcy proceeding. The correctness of this ruling is the prin-
cipal question presented by the assignments of error.
Whether the defendant was estopped depends upon the following

facts: It appeared that after the defendant had been adjudged ...
bankrupt the plaintiff, who was then a creditor of the defendant,.
and had filed a proof of debt founded upon various promissory notes
made by the defendant, obtained leave of the court in the bank-
ruptcy proceeding to and enforce his demands against the de-
fendant in the courts of the state, and commenced a suit which
resulted in the judgment upon which the present action was
brought. After the judgment had been rendered the defendant
applied in the bankruptcy proceeding for a discharge from his
debts, and the plaintiff filed specifications in opposition thereto, set-
ting up the existence of various grounds disentitling the de-
fendant to a discharge. Thereupon the defendant applied to
the court in the bankruptcy proceeding for an order dismissing
the specifications of the plaintiff, and canceling the plaintiff's
proof of debt. This application was opposed by the plaintiff, but
was granted by the court. The petition on which the application
was founded set forth as the only grounds the statement that
after the plaintiff had proved his debt, and had obtained leave
to commence an action in the state court, he commenced such
an action in the Fifteenth judicial district court of the state of
California, and recovered a judgment against the bankrupt, the de-
fendant therein, and that said judgment still stood of record in the
said court, and was in full force. The plaintiff did not attempt to
review the order by a petition of appeal, or otherwise, but acquiesced
in the decision.
Inasmuch as the sole basis for the order of the court in the bank-

ruptcy proceeding was the averment in the petition of the bank-
rupt that the plaintiff had recovered the present judgment, and that
said judgment was in full force, it would seem obvious that the deci-
sion embodied in the order canceling the proof of debt and dis-
missing the specifications must have proceeded upon the ground that
the plaintiff, because of his judgment, had no rights or interests to.
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protect in the bankrupt court. This conclusion could only have
been reached upon the view that the plaintiff's judgment could not
be affected by a discharge of the defendant in bankruptcy. Mani-
festly it was the purpose of the petition to induce this view, .and the
object was accomplished by it.
The ruling of the trial judge thus presents the question whether

" the defendant, after having obtained a decision in the bankruptcy
proceeding precluding the plaintiff from contesting his right to a dis-
charge upon the ground that the discharge could not affect the
judgment, can be permitted, when sued upon the judgment, to deny
what he then asserted, and impeach as erroneous the order which
he procured the court to make, to the prejudice of the plaintiff, while
retaining its benefit himself. We think this question is settled
adversely to the defendant by the recent decision of the supreme
court in Davis v. Wakelee, 15 Sup. Ct. 555. That was a suit in
equity brought in the United States circuit court for the South-
ern district of New York by the assignee of Henry P. Wakelee, al-
leging that she was about to commence an action at law in that
court to enforce a judgment recovered by her assignor against the
defendant in a California court, and praying for a decree in aid
of such action, adjudging the defendant to be estopped from assert-
ing a defense that the judgment was void for want of jurisdiction
of the person of the defendant by the court in which it was rendered,
and from setting up his discharge in bankruptcy as a defense.
The estoppel claimed was predicated of facts precisely similar to
those in the present case, viz. the recovery of the judgment by Wake-
lee after defendant had been adjudicated a bankrupt, and after
leave to sue had been granted in the bankruptcy proceeding; the
application of the bankrupt for his discharge, and opposition thereto
by Wakelee; the application by the defendant in the bankruptcy
proceeding for an order canceling Wakelee's proof of debt, and dis-
missing his specifications opposing the discharge; and the granting
of the order, and the acquiescence of Wakelee therein. The peti-
tion upon which the order was obtained was identical with that in
the present case, except as to the name of the creditor, and the
date and amount of the judgment. The circuit court sustained the
bill, and made a decree restraining the defendant from asserting the
invalidity of the judgment. That court, however, declined to de-
cide whether the defendant was estopped from pleading his dis-
charge; holding that the complainant could avail herself of any
such estoppel in an action at law, and did not need the assistance
of a court of. equity. Upon an appeal by the defendant from this
decree the supreme court was of the opinion that the defendant
was estopped from claiming that the jUdgment of the California
court was void for want of jurisdiction, and affirmed .the decree of
the circuit court. That court, after considering' the question
whether the complainant could resort to equity, or could !ret thp.
benefit of the estoppel in the action at law, and expressing the
opinion that the remedy at law was not so plain or clear as to oust
a court of equity, of jurisdiction, proceeded to discuss the case upon
the merits, and used the following language:
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"It may be laid down as a general proposition that where a party assumes
a certain position In a legal proceeding, and succeeds in maintaining that posi-
tion, he may not, thereafter, simply because his interests have changed, as-
sume a contrary position, especially if it be to the prejudice of the party who
has acquiesced in the position formerly taken by him. * * * It is contrary
to the first principles of justice that a man should obtain an advantage over
his adversary by asserting and relying upon the validity of a judgment against
himself, and, in a subsequent proceeding upon such judgment, claim that it was
rendered without personal service upon him. Davis may possibly have been
mistaken in his conclusion that the judgment was valid, but he is conclusively
presumed to know the law, and cannot thus speculate upon his possible ig-
norance of it."

This decision is controlling, and renders any. discussion of the
question now before us superfluous. The appellant attempts to parry
the force of the decision by urging that the case then before the
court differed from the present case, inasmuch as the estoppel was
based upon the defendant's false assertion of fact in the bankruptcy
proceeding that the judgment was in full force. The court, how-
ever, did not consider the case upon the rules applicable to the com-
mon estoppel which springs from the misrepresentation of f&.ct, but
put its conclusions upon the salutary doctrine of estoppel, which
prohibits parties from playing fast and loose with courts of jus-
tice. In'deed, all the statements in the petition which was the basis
of the order in the bankruptcy proceedings were matters of legal
conclusion; and the court was of the opinion that althongh the
defendant, in making them, was under a mistaken view of the law,
that circumstance could not shield him from the effect of an estop-
pel. The plaintiff, as well as the defendant, was bound to know the
law, and, by conclusive presumption, could not have been misled by
the defendant's statement that the judgment was in full force, when
in fact it was a nullity, because of want of jurisdiction of the court
which rendered it. He was prejudiced, not by any false statement
of the defendant, but by the conduct of the defendant in procuring
a disposition of his legal rights by a judicial tribunal to his disad-
vantage, and for the benefit of the defendant; and if he chose to
acquiesce the defendant ought not to be permitted now, with the
fruits of his conduct in his hands, to assert that what he then main-
tained was a delusion, and that the disposition made was wrong.
The assignments of error impugn the rulings of the trial judge.

in admitting in evidence the arguments made by counsel in the bank
ruptcy proceeding upon the application for the order canceling the
plaintiff's proof of debt and dismissing the specifications. It may
be that the statements made on that occasion by the counsel for
the defendant ought not to be imputed to and used as the repre-
sentations of the defendant to the court. However this may be,
the arguments were admissible for the purpose of showing what
question was before the court; and in any event the admission of
the evidence was innocuous, because, as we have shown, it was
obvious from the petition itself that the order proceeded upon the
ground that the plaintiff's judgment could not be affected by a
discharge of the defendant in bankruptcy, and the trial judge would
have been justified in so ruFng without looking further.
We conclude that there was no error in the rulings of the trial

judge, and that the judgment should be affirmed.
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WHEELER v. CITY OF CHICAGO•
. (CfrcuitCourt, N. D. Illinois; May 28, 1895.)

1. PUBLIO LANDS GRANT IN.AID OF ILLINOIS & MICHIGAN CANAL - CONDI·
TIONS.
In 1822 congress passed an act granting cel·taln pubIlc lands to tbe state

of Illinois for the purpose of a canal, and providing tbat a survey should
be made In 3 years, and the canal opened In 12 years. In 1827 congress
passed another act granting certain other public lands in aid of the canal
and extending .the time for commencing the canal to 5 years, and for com
pleting it to 20 years, after 1827. In 1834 one W. made an entrY of part
of the granted land, and receIved a patent therefor. HeTd, that the grants
to the in the acts of 1822 and 1827 vested in the state of
IIlinoisat <lIlCe, .the conditions as to filing maps and beginning and com·
pleting the canal being conditions subsequent; and W., being bound to take
Jlotice of sucb grants, acquired no title by bis entry and patent.

2. CONSTITUTIONAl, LAW-SUIT AGAINST8TATE.
Tbe state took possession of tbe granted land, and constructed the canal.
In 1881 It joint resolution of the general assembly permitted. tbe city of C.
to erect pumping works on a part of the land, to supply water to the uppel'
level of the canal, and such city erected and operated the pumping works
accordingly. An action of ejectment was brought against the city by one
claiming under. the patent to W. Beld, that interest of the state in the
land did not make the action one against the state, so as to defeat the juris·
diction of the federal court.
This·was an·action of ejectment by Hiram E. Wheeler against the

city of Chicago. The defendant pleaded the general issue and a
special plea denying possession. The case was heard by the court
without a jury.
Tbe plaintiff sued the city of Chicago, in an action of ejectment, to recover

from the city,. in fee l;iimple, a piece of gr,ound on section 30, in Canalport,
Cook county, Ill., traversed by the bed of the Illinois & Michigan Canal, and
including a portion of strips 90 feet in width on each side of the canal. He
showed a connected patent title in himself under a cash entry made by one
welsh, in 1834, of a portion of section 30, including the prerp.ises demanded.
!twas shown in defense that tbe land in question was a part of the Illinois &
Micblgan' Canal, as occupied and used by the canal authorities of the state of
Illinois, and that it had been In such actual use since the completion of tbe
canal. It further appeared that the premises In question are a part of the'
original cbannel of the canal; that in 1881, under the joint resolution of thE}
general assembly of the state, the city of Chicago was permitted by the canal
authorities to erect the pumping works now standing upon the premises, whicn,
ever since their erection, have been in operation, and have caused a flow of
water from the south branch of the Chicago river into the canal, thereby sup-
plying the water for the first or summit If'vel of the canal. These pumping
works were erected by the city at its own expense, and city employlis have
since operated them under the provisions of the joint resolution. '.rhe city filed
a special plea denying possession. The attorney general of Illinois, relying
upon the grants to the state mentioned above, and the occupancy of the canal
by the state, filed a suggestion for the dismissal of the suit for lack of juris-
diction. The point was made that the sult was practically an action of eject·
ment against the state to deprive it of a portion of the Illinois & Michigan
Oanal, and therefore within the prohibition of the eleventh amendment to the
constitution of the United States. .
Robert B. Kendall,. for' plaintiff.
Duncan & Gilbert and George L. Paddock, for defendant, and

M. T.Molpney, the Attorney General of Illinois.
ALLBN, District Judge. In the common-law case of Wheeler

against the city of Chicago, which was tried a couple of weeks


