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ure of the court, and that all the citizens of a county not them
registered as voters should be denied the right of suffrage during-
that pleasure. It seems to me that the mere statement of this
view of the case shows that the injunction was improvidently
granted.

LEE v. ELECTRIC TYPOGRAPHIC CO.
(Cireuit Court, S. D. New York. May 28, 1895,

1. SPECIFIC PERFORMANCE—TENDER 0OF CONSIDERATION.

Complainant’s bill alleged that he held a license under certain patents
owned by defendant, and which detendant wished to dispose of; that he
agreed toaid defendant in disposing of the patents, to surrender his licenss,
and to assign certain patents owned by him, in consideration of one-fifth
of any stock or other things of value received by defendant on the sale;
that by his aid a sale had been made, upon which defendant had received
a large amount of stock; that he had tendered an assignment of his pat-
ent and a surrender of his license; and that he was ready to transfer the
patent, but did not specifically offer to surrender the license. Held, that a
decree for specific pertformance might, nevertheless, be made, conditioned
upon complainant’s surrender of the license.

2. Equitry—Exrorcing CLAIM TO STOCK.

It further appeared from the bill that the defendant’s patents had been
sold, with complainant’s concurrence, free from the license, which might
accordingly have become merged, by estoppel. Held, that the bill, regarded
as one to enforce complainant’s interest in the proceeds, arising from his
furnishing part of the thing sold, was not demurrable.

This was a suit by Homer Lee against the Electric Typographic
Company for the specific performance of a contract. Defendant de-
murred to the bill.

Rush Taggart, for plaintiff.
Frederick Geller, for defendant.

WHEELER, District Judge. The bill alleges, in substance, that
the defendant had patents on printers’ composing, justifying, and
stereotyping machines, which the defendant wanted to dispose of
to another company, and under which the plaintiff had an exclusive
right to make, use, and let for use, machines in the counties of
New York, Westchester, Kings, Queens, Richmond, and Suffolk, in
the state of New York; that the plaintiff had an agreement with
one Graham for a patent for a similar device; whereupon -the
plaintiff and defendant agreed that, in consideration of the sur-
render of the license, the assignment of the patent of Graham, and
of services to be rendered by the plaintiff in helping to effect such
sale, the defendant would deliver and pay over to the plaintiff one-
fifth of any stocks or other things of value which the defendant
should receive in consideration of the sale; that the plaintiff spent
much time in assisting to make, and with his aid was made, such
sale to the Rogers Typographic Company, an assignee of the other
company, for $445,000 of the capital stock of the Rogers Typo-
graphic Company delivered to the defendant; that the plaintiff aft-
erwards tendered an assignment of the Graham patent, and of the
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license, and demanded $80,000, one-fifth of $400,000 of the stock
received, waiving the balance of $45,000, which the defendant re-
fused; that the plaintiff still owns and holds the Graham patent
and the license, and is ready to transfer the patent, on delivery of
$80,000 of the stock, which has no recognized market value, and
which he had reason to apprehend may be distributed among the
stockholders of the defendant. The defendant demurs to the bill,
and the principal cause of demurrer relied upon is the failure to
aver readiness to surrender the license, as well as to transfer the
patent. |,

This demurrer has been argued principally as if the bill was
merely for specific performance, and the prayer is framed in that
aspect; and unquestionably, as is insisted for the defendant, a plain-
tiff in such a bill, where the performance is sought by force of a
mere contract, and things are to be done by each, must, by his bill,
show himself able and ready to perform on his part. Relief in
equity is, however, very flexible; and a decree could readily be
made, as is frequent, that the defendant should do certain things,
like making conveyances or transfers of property, upon the doing
of other things by the plaintiff necessary to the protection of the
defendant’s rights. And in this case a decree for the delivery of
the stock claimed to the plaintiff could readily be made conditional
upon the transfer of the Graham patent and surrender of the
license, whereby the defendant’s rights concerning them would be
protected; and the bringing of the bill, with allegations that the
defendant has once tendered the license, and has it now, may so
have brought the license within the reach of the court, as a part of
the case, as to authorize the court to decree that, as well as the
Grahain patent, to the defendant, and to entitle the defendant to
have it so decreed, as a part of a decree for delivery of the stock.

But the patents are understood to have been transferred to the
Rogers Typographic Company as free from the license, and as this
was done in part by the plaintiff’s aid, and necessarily with his con-
currence, his rights as licensee may have become merged in the
title to the patents, and passed with it by estoppel; so that he fur-
nished a part of the thing sold, and therefore has an interest in
the agreed share of the price paid. And, by the terms of the con-
tract as set forth, he would have a joint interest in the proceeds of
the sale, having reference to the proportion agreed, for what he did
and yielded in procuring it. In this aspect the bill is brought
rather upon the plaintiff’s right to the stock arising out of the trans-
action than for a conveyance of the defendant’s title in specific per-
formance of the agreement. In a bill to so ascertain and enforce
his own interest in the stock, less particularity about averring readi-
ness in respect to conveying the license might be sufficient. The al-
legations of the bill seem rather meager, but, en the whole, they ap-
pear to be sufficient to support a decree if taken pro confesso, and
therefore sufficient to require an answer.

Demurrer overruled, and defendant to answer by the July rule
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SARANAC LAND & TIMBER CO. v. ROBERTS,
(Circuit Court, N. D. New York. June 28, 1893.)

1. CONSTITUTIONAL LAW—SUIT AGAINST STATE.

The mere fact that a defendant in ejectment is sued as comptroller of &
state does not deprive the federal courts of jurisdiction, on the ground that
the suit is against the state, where it is alleged in the complaint that the
plaintiff is seised and entitled to the possession of the land in controversy,
and that the defendant withholds possession unlawfully.

2. SaMe—Laws oF NEw York 1893, Cu. 711, § 13.

Laws of New York 1893, e¢. 711, § 13, providing that, under certain cir-
cumstances, the comptroller of the state shall be deemed to be in posses-
sion of wild, vacant, or forest lands, and that such possession shall con-
tinue until the comptroller has been dispossessed by the judgment of a
court of competent jurisdiction, sanctions the bringing of a suit.against the
comptroller, as such, to recover possession of lands so in his possession.

This was an action of ejectment by the Saranac Land & Timber
Company against James A. Roberts, as comptroller of the state of
New York. The defendant demurred, on the ground that the court
had no jurisdiction,

‘Weeds, Smith & Conway and Frank Smith, for plaintiff.
T. E. Hancock, Atty. Gen., and G. D. B. Hasbrouck, Dep. Atty.
Gen. of New York, for defendant.

COXE, District Judge. This is an action of ejectment.  The
plaintiff is a New Jersey corporation. The defendant is the comp-
troller of the state of New York. The complaint alleges that the
plaintiff is seised in fee simple and entitled to the possession of a
large tract of forest land situated in Franklin county within the
Northern District of New York and that the defendant, as comp-
troller, is in actual possession of said land and unlawfully with-
holds the possession thereof from the plaintiff. The defendant de-
murs upon the ground that the court has no jurisdiction, for the
reason that the real party in interest is the state of New York and
the state cannot be sued. The situation, then, is this: A citizen
of New Jersey who is the owner in fee of land'in this district sues
in ejectment a citizen of New York who is in unlawful possession
of the plaintiff’s land. All this is admitted by the demurrer.
The sole question is, does the fact that the defendant holds as comp-
troller of the state deprive the court of jurisdiction? As the is-
sue now stands the defendant is a naked trespasser in possession
of plaintif’s land without color of right. It is thought that the
demurrer should be overruled on the authority of U. S. v. Iee, 106
U. 8. 196-204, 1 Sup. Ct. 240; Tindall v. Wesley, 13 C. C. A. 160, 65
Fed. 731; Pennoyer v. McConnaughy, 140 U. 8. 1, 11 Sup. Ct. 699,
and cases there cited.

The court cannot anticipate what defense the defendant will in-
terpose. He may seek to justify under an unconstitutional law, or
a law conferring no valid title. If the allegation be true that the
plaintiff is the owner in fee and entitled to the possession of the
land in question it is not easy to see how he can defend under a
valid law. The mere fact that he is sued as comptroller is not enough
to oust the court of jurisdiction. . The complaint shows nothing



