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estate greater than for her life. Lobach’s Case, 6 Watts, 167, 171;
Coane v. Parmentier, 10 Pa. St. 72. Moreover, the rule is to regard
the first taker as the preferred object of the testator s bounty, and
in doubtful cases the gift is to be construed so as to make it as ef-
fectual to him or her as possible. Wilson v. McKeehan, 53 Pa. St.
79.. Still further, the language of the testator—“The part of my
farm above dev1sed to Edith Pearsol contains one hundred and sev-
enty-five acres”—is very significant. It clearly evinces that in the
mind of the testator Edith was his sole devisee of this land. This,
indeed, she was, by the disposing words of the will. The succeeding
provision touching the marriage of Edith’s children is awkwardly
expressed, and somewhat confusing. It does not, however, I think,
import an intention to cut down the mhemtable estate dev1sed to
Edith. If regarded otherwise than as a provision in terrorem, its
purpose, it would seem, was to ingraft on the estate tail a condition
or contingency subject to which it should descend from Edith. It
does not militate against this view that the testator’s language may,
perhaps, indicate ignorance as to-how an estate tail descends. This
construction reconciles all the provisions of the will, and is conso-
nant with the rules of law. An estate tail may depend for its con-
tinuance on the performance of a condition, or may be defeated by
the happening of a contingency. The tenant in tail, however, may
at any time before the happening of the contingency or breach of
the condition bar the entail, in the manner provided by law, and
thereby he defeats every contingent interest, and his estate becomes
a fee simple absolute, free from all conditions and limitations.” This
was the effect of the deed to bar the entail executed by Edith Péar-
sol and her husband to Christopher Cox on June 10, 1858. The pres-
ent case is closely analogous to that of Linn v, Alexander, supra,
and the rulings of the supreme court in that case fully sustain the
conclusion here reached, that the estate devised to Edith Pearsol
was an estate tail, whlch was converted into a fee simple absolute
by the deed to Ohrlstopher Cox. The court, therefore, finds in favor
of the defendants, and it is ordered that judgment be entered in their
favor. '

T

ILLINOIS STEEL CO. v. PUTNAM et al,
(Circuit Court of Appeals, Fifth Circuit. May 28, 1895.)
‘No. 348. W

1. RATLROAD COMPANIES—STOCKHOLDERS' BILL FOR RECEIVER— PROPERTY IN
GreMIO LEGTS.

Where a stockholders’ bill asks for the appointment ‘of a railroad re-
ceiver, not with a view to enforcing any lien or debt, but merely to secure
& better management of the property until arrangements can be made for
discharging its debts, the mere filing of the bill and service of process do
not draw the property of the company into the possession of the court, so
as to prevent the company, prior to the appointment of a receiver, from
surrendering steel rails lying along its right of way, but not yet attached
to its road, to the creditor from whom they were purchased, as part of a
larger lot, in partial extingnishment of debt for the purchase price.
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2. INSOLVENCY—FRAUDULENT PREFERENCES—CORPORATIONS.
. ' The surrender by a railroad company of certain steel rails and other
- property lying upon its right of way, but not yet attached to the roagd, to
the creditor from whom they were purchased, as part of a larger Iot, in
partial extinguishment of the purchase price, is not a fraudulent or um-
lawful preference, though made pending & motion for the appointment of a
receiver under a stockholder’s bill which seeks to procire a better manage-
ment of the property until its debts can be discharged by the stockholders.

4 Appeal from the Circuit Court of the United States for the East-
ern District of Texas.

This was a petition by C. M. Putnam and Sam Lazarus, receivers
of the Texas, Louisiana & Eastern Railway Company, against the
Illinois Steel Company, to recover from it certain steel rails and
other property which were purchased of it by the railroad company,
with other rails and materials, but which had been surrendered to
it by the managers of the railroad ecompany under an agreement
for the partial extinguishment of the purchase price: The circuit
court held—confirming the report of a special master—that the
‘receiverd were entitled to the property, and ordered that possession
be taken accordingly. The Illinois Steel Company appeals.

R. 8. Lovett and E. Parmalie Prentice, for appellant.
F. C. Dillard, H. L. Lazarus, L. D. Moore, and J. H. Luce, for ap-
pellees. .

Before PARDEE and McCORMICK, Circuit Judges, and BRUCE,
District Judge.

McCORMICK, Circuit Judge. In April, 1893, the Texas, Louisi-
ana & Eastern Railroad Company purchased of the appellant the
Illinois Steel Company, about 700 tons of steel rails, with sufficient
and suitable fastenings for placing the rails in its railroad track.
These rails were delivered to the railroad company, and about 400
tons of them were placed in its track before November 29, 1893.

,On that day the president and manager of the railroad com-
pany, in the name of the company, gave to the appellant a chat-
tel mortgage on the rails not yet laid in the track, but piled on the
right of way of the railroad, to secure the unpald balance of the
purchase money of the 700 tons of rails. On the 25th day of Decem-
ber, 1893, Samuel A. Walker exhibited his bill against the railroad
and against its president, Charles M. Putnam, to one of the judges
of the circuit court for the Eastern district of Texas, averring that
the complainant was a stockholder and bondholder of the railroad,
and presenting the condition of the corporation, its property and
management, asked for the appointment of a receiver to take charge
of the affairs of the corporation, and to manage, operate, and main-
tain its line of road “until such time as it is meet that the corpora-
tion, through its legitimate and bona fide stockholders, shall, upon
'dlschargmg its obligations to its creditors, assume possession there—

of.” The judge directed that the bill be filed, and notice be given
the defendants to show cause on the 18th of January, 1894, why the
relief prayed for should not be granted. The bill was filed Decem-
ber 29, 1893, and the required notice to defendants was served on
them the next day. On the 15th day of January, 1894, the defend-
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ant railroad company, by its president and manager, by written
instrument duly signed, witnessed, and sealed, surrendered to the
agent of the appellant the possession of all the rails and appur-
tenant fastenings remaining unused on the 29th of November, 1893,
and included in the chattel mortgage of that date, with the right at
any time, upon the refusal of the railroad to pay its indebtedness to
the appellant, to rescind the original contract of sale, as to so much
of the material thereby surrendered, for which, on such rescission,
specified credit should be given by the appellant on the debt due it
by the railroad. The rails and other material thus surrendered
were on the same day (15th January) taken into the actual custody
of the agent of appellant, and removed from the right of way of the
railroad, where the material had been stored or piled, and were put
on other ground, not under the control of the defendant railroad.
The appellees were appointed receivers February 1, 1894. They
claimed the surrendered material, as part of the property of the de-
fendant railroad. The ownership of these 300 tons of steel rails
and fastenings is the matter in controversy in this case. In the
original transaction between the appellant and the railroad com-
pany, the property in these rails completely passed. It is not
claimed that any lien for the unpaid purchase money was fixed on
any of these movables prior to the giving of the chattel mortgage,
on the 29th of November, 1893.

Appellees insist that Charles M. Putnam, as president and man-
ager of the railroad company, had no power to make that chattel
mortgage, because not authorized by a duly passed and registered
resolution of the company’s stockholders, and that l.e had no power
on the 15th of January, 1894, to surrender the property to the ap-
pellant, and to provide for a rescission of appellant’s sale made in
April previous, and completed by delivery, because the railroad cor-
poration was at that time insolvent, and the transaction was an un-
lawful preference of one creditor, and also because at that time the
property had been drawn into the custody of the law by the filing
of the stockholders’ bill on the 29th of December, and service of
notice on the defendants. If neither of these objections to the
transactions had on the 15th of January is sound, it is wholly im-
material whether the objection to the chattel mortgage is sound or
unfounded. Where a bill in equity brings under the direct control
of the court all the property and estate of the defendants, or of cer-
tain named defendants, or certain designated property of all or of
either of the defendants, to be administered for the benefit of all
entitled to share in the fruits of the litigation, and the possession
and control of the property are necessary to the exercise of the
jurisdiction of the court, the filing of the bill and service of process
is an equitable levy on the property, and pending the proceedings
such property may properly be held to be in gremio legis. The
actual seizure of the property is not necessary to produce this effect,
where the possession of the property is necessary to the granting of
the relief sought. In such cases the commencement of the suit
fs sufficient to give the court whose jurisdiction is invoked the ex-
clusive right to control the property. Adams v. Trust Co., 66 Fed. 617,
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and cases therein cited. Is the stockholders’ bill here such a suit,
a8 to the steel rails in controversy? We think it is not such a suit.
We call it a “stockholders’ bill,” because it only seeks to secure the
better management of the property, and expressly disclaims any
right or wish to foreclose any lien or enforce any debt against the
property of the defendant corporation. No specific mention is
made of these steel rails, or necessary reference made to them, either
in the bill filed on December 29, 1893, or in the order appointing the
receivers, passed on the 1st of February, 1894. It does not appear
in the original bill or the amended bill, nor in the subsequent order
of the court, that the possession of this property was necessary to
the exercise of the jurisdiction of the court. The contention that

the surrender of this property as security for, or in part satisfaction

of, the debt incurred by the purchase of it, and of a larger lot ob-

tained from the appellant at the same time, was an unlawful pref-

erence of one creditor, is not supported by the authorities relied on,

or by sound reasoning. The railroad company was not proposing

or contemplating going out of business. The object of the bill was

not to wind up its affairs, but to secure an opportunity for it to get

into better shape, by the voluntary adjustment and satisfaction of its

debts. No suggestion is made that appellant’s claim of debt was
not a just one, for an amount largely more than the value of these

materials surrendered. It is not suggested that the credit stipu-

lated for was not the fair and full value of the material at the time

and place of the surrender. It could hardly be suggested by the

receiver Charles M. Putnam that the settlement which President

and General Manager Charles M. Putnam made pending the appli-

cation for his appointment as receiver, or for a receiver, in angwer

to which he was appointed, was not fairly and judiciously made.

While, if we exclude from our view the chattel mortgage, it is

true that the appellant had no lien on this material it had furnished,

and for which it had not been paid, the common conscience, un-

charged and unobscured by technical distinctions, approves of the

surrender of these materials to the unpaid original vendor. There

is nothing in this case to take the transaction out of the operation .
of the law of natural justice. The decree appealed from is reversed,

and the cause is remanded to the circuit court, with directions to

pass a decree confirming the right of the Illinois Steel Company,

appellant, to all of the rails, frogs, spikes, and other railroad iron

and steel intended for use in laying railroad track, surrendered and

delivered to the appellant under the contract of 15th of January,

1894, and providing that if any of the same has been put by the re-

ceivers into the railroad track, or has been otherwise disposed of

by the receivers, so that it cannot be now restored to the appellant,

then, for so much as has thus been used or disposed of, the re-

ceivers shall pay the appellant the market value thereof prevailing

at the works of the Illinois Steel Company on February 25, 1894,

plus the freight on said rails and fastenings paid by the Illinois

Steel Company, and appropriating to such payment the amount
deposited in the Merchants’ & Planters’ National Bank of the City

of Sherman under the agreement of 16th of March, 1894,
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ure of the court, and that all the citizens of a county not them
registered as voters should be denied the right of suffrage during-
that pleasure. It seems to me that the mere statement of this
view of the case shows that the injunction was improvidently
granted.

LEE v. ELECTRIC TYPOGRAPHIC CO.
(Cireuit Court, S. D. New York. May 28, 1895,

1. SPECIFIC PERFORMANCE—TENDER 0OF CONSIDERATION.

Complainant’s bill alleged that he held a license under certain patents
owned by defendant, and which detendant wished to dispose of; that he
agreed toaid defendant in disposing of the patents, to surrender his licenss,
and to assign certain patents owned by him, in consideration of one-fifth
of any stock or other things of value received by defendant on the sale;
that by his aid a sale had been made, upon which defendant had received
a large amount of stock; that he had tendered an assignment of his pat-
ent and a surrender of his license; and that he was ready to transfer the
patent, but did not specifically offer to surrender the license. Held, that a
decree for specific pertformance might, nevertheless, be made, conditioned
upon complainant’s surrender of the license.

2. Equitry—Exrorcing CLAIM TO STOCK.

It further appeared from the bill that the defendant’s patents had been
sold, with complainant’s concurrence, free from the license, which might
accordingly have become merged, by estoppel. Held, that the bill, regarded
as one to enforce complainant’s interest in the proceeds, arising from his
furnishing part of the thing sold, was not demurrable.

This was a suit by Homer Lee against the Electric Typographic
Company for the specific performance of a contract. Defendant de-
murred to the bill.

Rush Taggart, for plaintiff.
Frederick Geller, for defendant.

WHEELER, District Judge. The bill alleges, in substance, that
the defendant had patents on printers’ composing, justifying, and
stereotyping machines, which the defendant wanted to dispose of
to another company, and under which the plaintiff had an exclusive
right to make, use, and let for use, machines in the counties of
New York, Westchester, Kings, Queens, Richmond, and Suffolk, in
the state of New York; that the plaintiff had an agreement with
one Graham for a patent for a similar device; whereupon -the
plaintiff and defendant agreed that, in consideration of the sur-
render of the license, the assignment of the patent of Graham, and
of services to be rendered by the plaintiff in helping to effect such
sale, the defendant would deliver and pay over to the plaintiff one-
fifth of any stocks or other things of value which the defendant
should receive in consideration of the sale; that the plaintiff spent
much time in assisting to make, and with his aid was made, such
sale to the Rogers Typographic Company, an assignee of the other
company, for $445,000 of the capital stock of the Rogers Typo-
graphic Company delivered to the defendant; that the plaintiff aft-
erwards tendered an assignment of the Graham patent, and of the



