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cation, issue is taken upon a plea, the facts, if proven, will avail the
defendant only so far as in law and equity they ought to avail him.
The force of that ruling was not at all weakened by the decision in
Horn v. Dry-Dock Co., 150 U. S. 610,14 Sup. Ct. 2] 4, that, when the es·
tablished plea meets and satisfies all the claims of the bill, it ought,
in law and equity, to avail the defendant so far as to require a
final decree in his favor, and that matters wholly foreign to the
issue made by the pleadings are not to be considered. In the still
more recent case of Green v. Bogue, 15 Sup. Ct. 975, the doctrine
laid down in Pearce v. Rice, supra, was reiterated and acted upon
by the supreme court Such being the authoritatively settled rule
of practice, it follows that notwithstanding the execution of the
written agreements set out in the plea is proved, and even if it be
conceded that it is also shown that all those agreements were
executed with the knowledge and consent of the complainant, and
for the purpose stated in the plea, it is yet incumbent upon the court
to look into the agreements to see whether, as asserted by the plea,
the defendant was thereby "licensed in perpetuity to make and sell,
under the graphophone patents, including the patents referred to
in said bill of complaint, a machine called the 'phonograph,' and sup-
plies therefor." Accordingly, such an examination of the agreements
has been carefully made by the court, and with a result unfavorable
to the defendant. I am unable to discover that the agreements of
August 1 and October 10, 1888, purport to invest the defendant
with a perpetual license to manufacture and sell under the com·
plainant's patents. Nor do I perceive that Lippincott had au-
thority so to deal with the complainant's patents. His rights
with respect to the graphophone patents are to be found in the two
agreements between him and the complainant,-one original, and
the other supplemental,-dated, respectively, March 26 and August
6, 1888. The rights thereby conferred upon Lippincott were nero
sonal to himself, and were subject to certain terms and conditions.
I am of the opinion that the agreements relied on, even when consid·
ered together, did not confer upon the defendant the license set up
in the plea. Beyond this it is not necessary now to go.
And now, June 24, 1895, the plea is overruled, without prejudice

to the defendant's right to answer the bill; and leave is granted to
the defendant to file an answer within 30 days from this date.

GERMAN-AMERICAN INV. CO. OF NEW YORK v. CITY OF YOUNGS·
TOWN.

(Circuit Court, N. D. Ohio, W. D. May 24, 1895.)
No. 5,286.

1. EQ,UITY-JURISDICTION-INADEQUATE REMEDY AT LAW.
The city of Y. advertised for bids for certain bonds about to be issued

by it. Complainant submitted the highest bid, and was notified that the
Ilame would be accepted. It then asked for information and documents reo
lating to the bonds, in order to submit them to its counsel, and, after reo
ceiving an opinion from its counsel that the bonds were invalid., declined
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to take them, and demanded the return of $3,500, deposited on making its
bid. The city refused to return the money, and notified complainant that
It would sell the bonds to the hlgbest bidder, and bold complainant liable
for any loss. Tbereupon complainant filed Its bill, praying an adjudication
as to the valldity of tbe bonds, a return of the $3,500 if tbey were found
invalid, or the delivery of tbe bonds on payment of the price If found
valid, and an injunction against the city's disposing of tbe bonds. HeTa,
that equity bad jUrisdiction of the suit, the remedy at law being inadequate.

2. MUNICIPAl, ACTS-OHIO CONSTITUTION.
The constitution of Obio provides (article 13, § 1) tbat "the general as·

sembly sball pass no special act conferring corpl'lrate powers." By sec·
tions 2835-2837, Rev. St. Ohio, municlpal corporations are given power to
issue bonds for tbe erection of waterworks, provided that, before such
bonds are Issued, the question of issuing tbem is submitted to a vote of
the electors and two-thirds vote In favor of the issue. Held, tbat an act
autborizing a named municipal corporation to issue bonds for the erection
of waterworks, without reqUiring the submission of tbe question to the
electors, is a special act conferring corporate powers, and is invalid under
sucb constitutional provision.

This was a suit by the German-American Investment Company
of New York against the city of Youngstown, Ohio, for the construc-
tion of an act of the legislature, and for other relief. The cause was
heard upon the bill and answer. .
S. D. Dodge and Williamson & Cushing, for complainant.
John A. L. Campbell, M. A. Norris, and King, McVey & Robinson,

for defendant.

RICKS, District Judge.. On April 25, 1894, the legislature of
Ohio passed an act authorizing the city council of the city of Youngs-
town to issue bonds to extend and improve the waterworks of said
city, and to provide for the payment thereof. The amount of bonds
so issued was not to exceed $186,000, and they were to be of such
denomination and payable at such times, not to exceed 20 years
from the date of issue thereof, as the city council of said city might
determine, and should bear a rate of interest not to exceed 6 per cent.
Soon after the passage of said act, the city clerk of Youngstown is-
sued a circular notice, inviting sealed proposals for the purchase of
$160,000 of the said bonds, which bids were to be filed on or before 2
o'clock, standard time, June 18,1894. In compliance with said cir·
cular, the complainant filed its bid, inwhich it offered topurchase said
bonds for the sum of $172,752, and deposited with the defendant, as
security for the performance of said bid, the sum of $3,500. Upon be-
ing notified that its bid was the highest and best bid, and was accept-
ed, the complainant requested of the defendant all information and
documents relating to the authority of the city to issue such bonds,
in order that it might submit the same to its counsel to determine
whether or not they were valid. Such information was duly fur-
nished and submitted to its counsel, who gave a written opinion that
such bonds were invalid. Thereupon the complainant notified
the defendant of such opinion, refused to take the bonds, and reo
quested the return of said sum of $3,500. This request the defend·
ant refused, and therefore notified the complainant that it would
sell said bonds to the highest bidder, and hold it liable for damages
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for failure to comply with its bid. Thereupon, on July 18, 1894,
the complainant filed its bill· in this court, setting forth thf> 11nove
. facts,and averring that, up to the time of the acceptance by the de-
fendant of the complainant's bid for said bonds, complainant had no
knowledge or means of knowledge of the validity of said bonds, or
as to the act under which they were issued, and made said bid upon
the faith of the validity of said bonds and the incorporate power
and authority of the defendant to issue the same; and further aver·
ring that said bonds were negotiable in form, and payable to bear·
er, and that in consequence of doubts that had been rmsed and ex·
isted as aforesaid, respecting the validity of said bonds, the same
cannot now be sold for their actual market value, which they could
have if free from such doubt as to their validity. If said bonds are
valid, complainant avers that they are worth the amount bid for
same, but, if invalid, they are altogther worthless and void, and
it would be impossible to determine as to the validity of the same
and the rights of the complainant under its said bidwithout the inter-
vention of a court of equity, which would determine finally as to
the validity of said bonds, and whether, under its said bid, the
complainant should take the same, or whether the defendant should
refuse to return the amount of the deposit aforesaid. If the de-
fendant should carry out its threat, and should sell said bonds,
such sale would necessarily be for very much less than the value
they would have if free from such doubt, and, in case it should be
finally determined that the 8aid bonds are valid, such sale would
cause this complainant irreparable loss, and one which could not be
adequately compensated in damages, and for which the complain-
ant would have no redress in a court of law. Wherefore the com-
plainant prays that it be adjudged and decreed: First, whether
said act of the legislature was valid; second, that if this court should
determine that such statute is unconstitutional, and the said bonds
are invalid and void, the defendant be adjudged to pay this com-
plainant the $3,500 so deposited as aforesaid; third, that if this
honorable court shall determine that said statute is constitutional
and valid, and the said bonds are valid and binding obligations of
the defendant, the defendant be adjudged to issue and delh-er the
same to the complainant upon its paying to the defendant the un-
paid balance of the purchase price thereof, and for other and gen·
eral relief; and in the meantime, and during the pendency of this
action, the bill prayed for an injunction restraining the defendant
and its agents from selling or transferring said bonds. A tempo-
rary restraining order was granted, prohibiting the said city of
Youngstown from disposing of said bonds until the case could be
heard upon its merits.
In due course of procedure, the city filed its answer, iu which,

among other things, it affirms and contends that the special act of
the legislature under which said bonds were issued is a constitution-
al enactment, and the bonds issued thereunder are valid; that the
complainant bid for his bonds having notice of the pUblic legisla-
tion on the subject; that its bid had no qualification that such
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honds were to be snbject to the approval of its connsel; and denieF:
that, if the complainant's bid was accepted, the papers showing
the authority of the defendant to issue said bonds were to be sub-
mitted to counsel for the successful bidder; and the defendant
avers that said papers were furnished before the complainant made
its bid, and the complainant had full opportunity to ascertain the
opinion of its counsel, and should have done so before it made its
bid for said bonds. The defendant further admits that the com-
plainant requested the return of the $3,500 deposit, which the de-
fendant refused. It admits that it never obtained the consent ot
persons owning two-thirds of the taxable property within its cor-
porate limits to the issue of said bonds, and denies that the statute
in controversy is in violation of section 26 of article 2 of the con-
stitution of the state of Ohio, which provides that all laws of a gen-
eral nature shall have a uniform operation throughout the state.
The defendant, after denying other averments, which are not

material here to be considered,closesits answer with this allegation:
"That the complainant's bill of complaint ought to be dismissed at its costs.

because it does not state any cause of action nor ground of complaint that in
equity or good conscience ought to give the complainant any relief in this hon-
orable court."

The above statement contains the main facts necessary to be con-
sidered in the disposition of the questions arising in this contro-
versy. The defendant, on the argument of the case, seriously
pressed the question of jurisdiction, contending that, under the
averments of the bill, no case is presented of which this court has
equitable cognizance. This contention is based principally upon
the claim that, if the complainant has suffered any injury by reason
of the allegations of its bill, it has a complete and adequate remedy
at law. On behalf of the complainant, it is urged that the bill in
its general scope is one asking for a specific performance of a con-
tract which the defendant, by its circular letter and proposal, under-
took to perform. This contract was to furnish bonds of the city
of Youngstown, which were valid, and which were issued under an
act of the legislature which was in full compliance with the require-
ments of the constitution of the state of Ohio. This, the bill avers,
the defendant failed to perform, because it says that by the opin-
ion of counsel eminent in the law, and specially qualified to pass upon
such questions, it was advised that said bonds were invalid. Under
these circumstances, the complainant's remedy at law would be
neither as plain nor as adequate as its remedy in equity. The rem-
edy at law would compel the complainant to decide at its own peril
whether the special act of the legislature, under which the bonds
were issued was valid or not, and would subject it to the unneces-
sary risk of loss, whether it took the bonds and they proved to be
in,alid, or whether it refused the bonds and they were sold at a
depreciation on account of the prevailing doubt of their validity, and
should thereafter be held valid.
Counsel for the complainant contend that the following equitable

elements are pl'esented by the bill.
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"(1) The prayer for Injunctlon pending decision as to the validity of the act.
"(2) The saving of multlpllcity of suits which might otherwise arise, as if the

bonds are refused, a suit may be brought by the complainant to rec()ver its for-
feit, and a suit by the city to recover damages suffered on resale; or, if the

accepts the bonds, there may be suits by taxpayers to enjoin the
levy of taxes to pay them, or the city may refuse to pay them, and force the
holder to sue on the bonds; and, if he should recover judgment by reason of
any supposed estoppel by any recitals of the bond, he might still have to con-
tend, with the city as to its liability to levy an extra tax to pay them, f.n the
*I:leory that estoppel as to the bonds might not be estoppel as to the extra tax
requirement.
"(3) The suit is in the nature of one for the specific performance of the city's

contract to deliver valid bonds, as hereinbefore already stated."
The doctrine that a complete and adequate remedy at law is open

to the complainant, and defeats the jurisdiction of a court of equity,
has been very much modified by recent decisions.
In the case of Kilbourn v. Sunderland, 130 U. S. 505, 9 Sup. Ct.

594, the supreme court say:
"The jurisdiction in equity attaches unless the legal remedy, both in respect

to the final relief and the mode of obtaining it, is as efficient as the remedy
which equity would confer under the same circumstances."
It will hardly be seriously in this case, considering the

peculiar circumstances under which the complainant was placed
by the action of the defendant, that its remedy at law was as com-
plete or as efficient as the one now sought on the equity side of the
court. The defendant, by its own acts, placed the complainant in
a position where it was called upon to incur the risk of great loss,
providing the issue of bonds which the defendant had made should
be declared valid.
Mr. Justice Story, in his work on Equity Jurisprudence (para·

graph 717a), goes even further than this, and says:
"The truth is that, upon the principles of natural justice, courts of equity

might proceed much further, and might insist upon decreeing a speciiic per-
formance of all bona fide contracts, since that is a remedy to which courts of
law are inadequate. There is no pretense for the complaints sometimes made
by the common-law lawyers that such relief in equity would wholly subvert
the remedy by actions of the case and actions of covenant, for it is against con-
science that a party should have a right of election, whether he would perform
his covenant, or only pay damages for the breach of it:'
No person or corporation is more interested in the proper deter-

mination of this question than the defendant itself. It is not to
be presumed that the people of the city of Youngstown desire to have
bonds sold which are invalid, and which would result in loss to the
purchasers thereof. The court is therefore of the opinion that, hav-
ing jurisdiction of the parties and the subject-matter, It is in its
power to grant the relief to which the complainant is entitled undcl'
the law in this case.
This brings us to the consideration of the question whether or not

the bonds issued in this case are invalid because of the unconsti-
tutionality of the special act of the legislature under which they
were issued. Section 1, art. 13, of the constitution of Ohio, provides
that "the general assembly shall pass no special act conferring 'cor-
porate powers.''' It is claimed on behalf of the defendant in this
case that the city of Youngstown had the power to issue the bonds
in controversy, under the general authority conferred upon munic-
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ipal corporations by section 2835, as amended by the act of April
21, 1893, and sections 2836 and 2837 of the Revised Statutes of the
state of Ohio. Under these three sections of the statutes, it is clear
that the city of Youngstown has the power to issue bonds in such
denominations and at a rate of interest not to exceed 6 per cent.,
payable semiannually, for the purpose of "erecting or purchasing
waterworks or supplying water to the corporation or township and
the inhabitants theredf" providing that, before any such bonds are
issued or the tax: levied for the payment of principal and interest
of same, the question of issuing the bonds is first submitted to the
voters of the municipal corporation, after due notice and advertise-
ment as provided in the statute, and, "if two-thirds of the voters
voting at such election upon the question of issuing the bonds vote
in favor thereof, then, and not otherwise, the bonds shall be issued
and the tax levied."
It appears from statements made during the argument of the case

that a vote was had on the question of the issuance of these bonds
by the voters of the city, but, either from want of proper notice or
for some misunderstanding, the vote was not sufficient to authorize
the issuance of the bonds; and it being apparent that more than
the requisite number of voters prescribed by the statute desired
this improvement, and that these bonds should issue, the city pro-
ceeded to secure the special act authorizing them to issue the same
rather than submit to the delay and expense of a second election.
Under this condition of affairs, the legislature of Ohio, on the 25th
day of April, 1894, passed an act entitled "An aet to authorize the
city council of the city of Youngstown, Ohio, to issue bonds to ex-
tend and improve the water-works of said city, and to provide for
the payment thereof." In view of what may hereafter be said with
reference to this act, it may be well to incorporate it bodily in this
opinion, as it is short:
"Section 1. Be it enacted by the general assembly or the sOlte of Ohio, that

the city councll of the city of Youngstown be and the same is hereby author-
ized to issue th,e bonds of said city in the sum of not to exceed $186,000, for
the purpose of raising money to improve and extend the water-works system
of said city.
"Sec. 2. Said bonds shall be of such denomination and payable at such times,

not to exceed 20 years from the date of the issue thereof, as the city council of
said city shall determine, and shall not be sold for less than their par value.
Such bonds shall have attached thereto interest couponsr and shall be Signed
by the mayor and clerk of said city, and attested by the seal thereof.
"Sec. 3. For the purpose of paying bonds and the interest thereon as the

same may become due and payable, the said city councll is hereby authorized
and empowered to levy a Olx on all taxable property of said city, in addition
to that otherwise authorized by law, in such amount each year as shall be
necessary to the payment of said bonds and interest. .
"Sec. 4. This act shall Olke effect and be in force from and after its passage,"
In order that we may intelligently and fairly construe this act, it

may be well enough to state the reasons for the constitutional
inhibition which prevented special acts conferring corporate powers
on municipal corporations.
The supreme court of the state of Ohio, in the case of Statev.

City of Cincinnati, 20 Ohio St. 18, in discussing this constitutional
provision, said:
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"These provisions of the. constitution are as imperative, as comprehensive,
and emphatic as if the people, speaking through their constitution, had said 'thIs
bane and curse of our legislation as it existed under the latitudinarian provi-
sions of the constitution of 1802 is in the future utterly and absolutely pro-

hence the laws conferring corporate powers sll.all be general, affecting,
or lIable to affect, the constituency of every individual member of the general
assembly, and so, by powerful motives, calling his attention to the effect of the
proposed enactments upon his own immediate constituency as well as upon the
people of other localities.' "

Judge Ranney, in the case of Atkinson v. Railway Co., 15 Ohio
St. 21, in referring to this same provision, said:
"These provisions of the constitution are too explicit to admit of the least

doubt that they were intended to disable the general assembly from either cre-
ating corporations or conferring upon the same corporate powers by special
acts of legislation. It was intended to correct an existing evil, and to inaugu-
rate the policy of placing all corporations of the same kind upon perfect equal-
ity as to all future grants of power; of making such law applicable to all parts
of the state, and therebr, securing the vigilance and attention of its whole rep-
resentation. Of< '" '" \\ e must give such construction to the constitution as
will preserve its leading objects intact."
We have in these judicial declarations of the highest court of the

state the best evidence that the purpose of this constitutional inhibi-
tion was and is to make all acts conferring corporate power general,
so that every member of the legislature may feel that the rights and
interests of his constituency are involved in the measure, and there-
fore to secure from him his best judgment and his vote and in-
fluence upon the measure, as he deems it to be best for the inter-
ests of all the people concerned. I can attention particularly
to this annunciation of the law by the supreme court of Ohio, be-
cause the contention is pressed with great that this
special act does not confer corporate powers upon the city of
Youngstown, but merely removes a restriction expressed in the
general statute which permitted the issuance of these bonds only
by the consent of two-thirds of the legal voters of the city. This
restriction was a most important one. It was placed there for
the purpose of protecting the taxpayers of the municipalities against
a wild and reckless imposition of taxes by the bare l;1.ction of their
city councils. Surely, an act which seeks to remove this restric-
tion ought to be an act which upon its face to be an act
of general legislation, so that it might challenge the attention of all
the members of t1;l.e general assembly of the state of Ohio, which the
makers of the constitution deemed so important and valuable. An
act which sought to remove this restriction ought to be a general
act, operative upon all municipalities, so as to make it free from
th.e objection to special legislation so forcibly stated by Judge Ran-
ney in the opinion from which a quotation has been made. But it
is said in reply to this that there is no constitutional inhibition
against special acts which do not confer corporate powers, and
this act, it is contended, does not confer corporate powers. It
seems to the court that this is a mere evasion of the force and
meaning of the constitutional provision referred to. Under the
general statutes cited, the city of Youngstown was without power
or authority to issue these bonds, unless two-thirds of its voters,
voting at an election to be held as provided for by said statute,
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should vote in favQr thereof. Any act which was framed to remove
this restriction, with sole reference to its application to the city
of Youngstown, was special in its intent and effect. An examina-
tion of this act shows conclusively that it was intended to confer
in and by its own provisions upon the city council alone all the
power and authority necessary to issue these bonds, without the con-
sent of the voters as required by the general laws. If it was in-
tended solely to remove the restriction, it should have to
the inhibition in section 2837, and provided that the city of Youngs-
town should have the power to issue said bonds without first com-
plying with said special provision.. But it sought to remove this
restriction by securing an act which in and by its own provisions,
independent of the general provisions of sections 2835-2837, con,
ferred upon the city the corporate power to issue these bonds.
In State v. Mitchell, 31 Ohio St. 592, the court says: "The con-

stitutionality of an act is to be determined by its operation."
This special act operated to confer power upon the municipality to do
that which, by general laws, it was without power to do. It will not
do to say that the city acquired this power by the removal of are·
striction in a general law, and not by corporate power conferred by
a special act. I am of the opinion that the special act did confer
corporate power upon the city of Youngstown, and it was so intend-
ed; and, being concededly special in its application, it is invalid.
The bonds in this case have not been issued or sold, and the rights
of purchasers are therefore not involved, and happily no loss ac-
crues to bona fide holders for value.
Other questions have been argued, which I do not deem it neces-

sary to discuss. The conclusion reached as to the invalidity of this
act is decisive of the case, and makes any further statements nn-
necessary.
As to the question of damages, I think the only relief to which

the complainant is entitled is a decree ordering the defendant to
repay to it the $3,500, money deposited, and to pay the regular tax-
able costs of the case.

MECHANICS' SAVINGS BANK & TRUST CO. v. GUARANTEE CO. OF
NORTH AMERICA et at

(Circuit Court, M. D. Tennessee. June 8, 1895.)
1. PRINCIPAL AND SURETy-FIDELITY INSURANCE-INTERPRETATION OF BOND.

Bonds ot indemnity given by fidelity insurance companies are analogous
to ordinary policies ot insurance, and are governed by the same principles
ot interpretation.

2. SAME-RELEASE OF SURETY.
A printed condition in a bank teller's bond issued by a fidelity insurance

company, requiring inspection ot his accounts at least once a year, Is satis-
fied by a quarterly examination required by the contract as actually agreed
on and written out at the time ot executing the bond.

8. SAME. ,
A bank teller's bond issued by a fidelity insurance company requiroo

the bank to "observe all due and customary supervision over said
tor the prevention ot defaUlt," and the only supervision speelficaUy agreed


