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to the inference to be drawn from placing paragraph 24 in the act
under “Schedule A, chemicals, oils and paints,” and the fact that
paragraph 24 is susceptible of the construction that only drugs are
intended to be enumerated therein, there is now added the fact
proven that all the articles enumerated therein are in some of their
forms known as drugs. It seems to me, therefore, reasonable to
conclude that paragraphs 24 and 560 cover omly such mosses as
are used as drugs, and that paragraph 653 covers mosses which arve
not used as drugs, and are crude and unmanufactured. The deci-
sion of the board of general appraisers is affirmed.
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HENDRICKS, Collector, v. SCHMIDT et al.
(Circuit Court of Appeals, Second Circuit. March 18, 1895.)
’ No. 40.

1. CustoMs DuTIiES—LIEN FOR PAYMENT.

In respect to a single consignment of goods covered by a single entry,
the lien of the government for payment of the whole duties attaches to
each and every part thereof; and where the whole consignment is ware-
housed under bond, and parts of it are fraudulently withdrawn without
payment of duties, the collector is entitled to hold the remainder until
the duties on the entire consignment are paid, and is not bound to sur-
render the same upon tender of the amount of duties payable upon that
part alone.

2. BAME—PAYMENT OF DUTIES.

To constitute a payment of duties upon any particular consignment of
goods, there must be an intent, both on the part of the importers and of
the collector, to apply the money to that consignment. Held, therefore,
that where a check was given by the Importers to an employé with direc-
tions to pay the duties upon a particular consignment, but he absconded
with the same, and it afterwards came into the hands of the collector,
and was applied by him to the payment of duties upon a different im-
portation, this was not a payment of the duties upon the former con-
signment.

In Error to the Cireunit Court of the United States for the South-
ern District of New York.

This was an action at law by the plaintiffs, trading under the firm name of
Charles F. Schmidt & Peters, to recover of the collector of customs of the
port of New York the possession of 11 cases of champagne imported Decem-
ber 19, 1892, by the steamship La Champagne, subject to the payment of cer-
tain duties, with the collection of which defendant was by law charged.

The complaint alleged a tender of the duty upon such champagne to the
amount of $95.92, a refusal on the part of the defendant to aceept the tender,
to deliver the goods, or to execute any documents whereby plaintiffs might
in due course become possessed of such goods, and a conversion of the prop-
erty to his own use.

Upon trial before a jury, the court directed a verdict in favor of the plaintiffs
in the sum of $352, being the value of the champagne, with interest, upon
which verdict judgment was subsequently entered, and defendant sued out
this writ of error.

C. D. Baker, Asst. U, 8. Atty., for plaintiff in error,
- - Benno Lewinson, for defendants in error.
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Before BROWN, Circuit Justice, and WALLACE and SHIPMAN,
Circuit Judges.

BROWN, Circuit Justice (after stating the facts). There was lit-
tle, if any, dispute with regard to the facts in this case, which were
substantially as follows: On December 19, 1892, plaintiffs imported,
per steamer La Champagne, 1,420 cases of champagne, and gave a
single bond for warehousing the same. From that time until Feb-
ruary 18, 1893, they withdrew from the warehouse, for consumption,
all except 50 cases, which were still remaining. On that day their
agent presented to the storekeeper in charge of the warehouse a
paper purporting to be a withdrawal delivery permit, whereby he
was directed to deliver the remaining 50 cases to the plaintiffs, the
permit stating that the duty had been paid. Believing the permit
to be valid, the storekeeper delivered to the plaintiffs, at various
times, 39 cases of the champagne, leaving 11 cases in the warehouse.
Some time between that day and the 22d of June, following, the
customs officers discovered that the permit upon which the 39 cases
had been delivered had never been presented to the cashier of the
customhouse, and that his initials and that of the naval officer had
been forged by a clerk of the plaintiffs who in the meantime had
absconded, and that the duty bad not been paid on the 39 cases drawn
out upon such fraudulent permit. Plaintiffs, on June 22d, presented
~a withdrawal entry and permit, and demanded the remaining 11
~ cases, which demand was refused until the duties were paid on

the 39 cases which had been fraudulently withdrawn. Plaintiffs,
protesting that the duty had already been paid, tendered a check
for the sum of §95.92 in payment of the duty on 11 cases, and de-
manded the possession of the same. The defendant collector refused
to accept the sum tendered, or to deliver the 11 cases, until the un-
paid duties on the 39 cases had been paid, claiming a lien on the
11 cases for the unpaid balance of duties upon the entire consignment.

Plaintiffs then brought this action for an alleged conversion by the
collector in refusing to deliver possession of the 11 cases.

1. The complaint is based upon the theory that plaintiffs were en-
titled to the possession of the 11 cases upon payment of the duties
thereon, which amounted to $95.92. But we agree with the court
below in holding that they were not entitled to a delivery of the
11 cases without also paying the duties upon the 39 cases which had
been previously withdrawn under the fraudulent permit; in other
words, that the lien of the government upon the whole consignment
remained, and attached to every part thereof, notwithstanding the
withdrawal of the 39 cases of such consignment upon which the
duties had not been paid. No question arises as to the previous
withdrawals, as the duties had been paid upon each of such with-
drawals as it was made. If there had been different consignments,
—separate entries of different classes of goods,—the lien upon
one consignment would probably not have attached to the others.
But in this particular each consignment covered by a single entry
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is indivisible, and the lien upon the whole attaches to each and
every part thereof. .

Analogous cases are those wherein it is held that a shipmaster’s
lien for freight attaches to every part of the consignment, notwith-
standing the delivery to the consignee of a portion of the consign-
ment, although, if the goods of the same owner are sent under dif-
ferent contracts, with a different terminus in each case, no lien
attaches for freight under one contract upon goods shipped under
another. Maecl. Shipp. 480; 1 Pars. Shipp. & Adm. 360; Sodergren
v. Flight, cited in Hanson v. Meyer, 6 East, 622; Potts v. Railroad
Co., 131 Mass. 455; Boggs v. Martin, 13 B. Mon. 239; Frothingham
v. Jenking, 1 Cal. 42; Fuller v. Bradley, 25 Pa. St. 120.

2. The case made by the complaint having been thus disposed of
by the adverse ruling of the court below, plaintiffs attempted to
maintain their right to recover by proving that the duties upon the
50 cases remaining in warehouse February 18, 1893, had in fact been
paid, and that the amount tendered on June 22d, if accepted, would
have been a double payment upon the 11 cases. The facts estab-
lished by them were substantially as follows:

On February 18, plaintiffs made a check of which the following
is a copy:

“No. 20,925. New York, 2/18, 1893.

“The German American Bank: Pay to the order of collector of customs,
for duty, eight hundred and fifty-four 00/100 dollars.

“Charles F. Schmidt & Peters,

“$854.00/100. By Heinrich Imhorst, Atty.”

This check was intended for the payment of the duties upon the 50
cases, a8 well as for other importations, and was given to a boy to
take to the customhouse, to obtain the usual permit for the with-
drawal of the champagne. The boy absconded, and the check was
subsequently returned as paid, in the usual course of business.
There is some uncertainty as to what was done with the check after
its delivery to the employé; but it appears to have been received at
the customhouse, through other parties than the plaintiffs, in pay-
ment of duties upon a wholly different importation, and that the
collector took it without notice, except as such notice may appear
upon the face of the check, that it was to be applied to any specific
purpose.

From this statement of facts, it is entirely clear that there was
no actual payment of duties upon this consignment which would
render the collector chargeable with a tortious conversion, upon his
refusal to deliver the champagne. To constitute a payment upon
that consignment, there must have been an intent on the part of the
plaintiffs to pay the duties upon such consignment, and a corre-
sponding intent upon the part of the collector to apply that payment
upon the same consignment. Granting that the plaintiffs had this
intent in drawing the check, no such intent was ever conveyed to
the collector. Plaintiffy intrusted the check to an employé, with
instructions to pay the duty upon the 50 cases, and thereby made
him their agent for that purpose. Exactly what he did with the
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check does not appear, but it does clearly appear that it was never
made use of for that purpose; that the collector, when he received
it, was not informed that it was not intended for duties upon that
importation; and that he in fact applied it to a different importa-
tion. Under such circumstances, there was obviously no such
meeting of minds as constituted an agreement on one part to pay
the duties, and on the other part to receive the money for that pur-
pose,

Hence it is quite clear that the plaintiffs mistook their remedy,
and, if they have any cause of action at all, it is against the collector
for a conversion of the check, and not for a conversion of the cham-
pagne. The title to the champagne would not pass, freed of the
lien, until the duties had been actually paid, and the money received
by the collector, with intent to apply it to that purpose.

The judgment of the circuit court must therefore be reversed, and
a new trial granted.

HORN v. BERGNER et al.
(Circuit Court, D. Maryland. May 13, 1895.)

1. PATENTS—INVENTION.

A method of overcoming disadvantages and difficulties in the use of
celluloid for covers for books, albums, and like articles, by forcing the
whole cover, with the celluloid veneering attached, into a heated die hav-
ing the exact shape required, held to show invention, it appearing that the
method produced beautiful, artistic, and commerecially successful results,
and was hit upon by the patentee only after continued experiment, and
that it was not discovered by others long engaged in applying celluloid
veneering to such articles.

2. SaME—Book CovVERs.

The Hafely patent, No. 488,630, for a method of applying celluloid
veneering to the covers of books, albums, and other like articles, keld valid,
and infringed.

8. SAME—MARKING “PATENTED.”

Failure to give notice, ‘or to mark an article “Patented,” as provided in
Rev. St. § 4900, only affects the question of damages, and not the right to
an injunction,

This was a bill by William C. Horn, president of Koch, Sons & Co.,
an unincorporated joint-stock company, against Frederick Bergner
and others, for infringement of a patent.

Witter & Kenyon, for complainant.
H. T. Fenton, for defendants.

MORRIS, District Judge. The complainant is an unincorporated
joint-stock company, under the laws of New York, suing by its presi-
dent, as the assignee of patent No. 488,630, December 27, 1892, grant-
ed to Alfred C. Hafely, who is also a member of the complainant
company. The defenses are want of novelty, want of patentability,
want of notice of the patent, and noninfringement. The patent is



