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THE CENTURION,
BREGARO v. THE CENTURION.
AMERICAN SUGAR REFINING CO. v. SAMBE,
(Cireuit Court of Appeals, Second‘ Circuit. lS/,Iay 28, 1895.)

1. BHIPPING—DAMAGE TO CARGO—STOWAGE OF MOLASSES.
The between decks, when perfectly tight and strong, is not an improper
place for the stowage of liquids, such as molasses,

2, 8aAME.

A steamship bound from West India ports to New York had sugar
stowed in her hold, with hogsheads of molasses in the between decks above
it. The between decks were of steel, and perfectly tight and strong, and
the cargo was stowed by ar experienced stevedore under the supervision
of the supercargo. On the voyage severe squalls were encountered, heav-
ing the ship temporarily at an angle of 45 deg., washing the deck cargo
adrift, and giving her a list to starboard of over three feet. Some of the
casks of molasses were broken, and their contents ran down the scupper
pipes into the bilges of the hold beneath, and the.bilges and sluiceways
became choked with molasses, so that it flowed over the bottom of the
hold, and caused the sugar in the hogsheads to be dissolved. Held, upon
the evidence, that the cargo was properly stowed;  that the peril en-
countered by the ship was sufficient to create damage to a properly
stowed cargo; and that the ship and her owners were exempt from lia-
bility under an exception in the bill of lading of damage arising from
perils of the sea. 57 Fed. 412, reversed.

Appeal from the District Court of the United States for the South—
ern District of New York.

These were libels by Jose Bregaro and by the American Sugar Re-
fining Company against the steamship Centurion, John Blumer &
Co. claimants, to recover for damage to cargo. On petition of the
claimants, the New York & Porto Rico Steamship Company, to
which the ship was under charter at the time of the damage, was
cited in to answer therefor. The district court found that the loss
was caused by negligent stowage, and entered a decree against both
the ship and the charterers, to be collected in the first instance from
the latter, as they were bound by the charter to indemnify the owners.
57 Fed. 412. The charterers and owners appeal.

d. Parker Kirlin, for the Centurion, appellant.

Geo. A. Black, for the New York & Porto Rico Steamship Com-
pany, appellant.

Wm. W. MacFarland, for appellees.

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges.

SHIPMAN, Circuit Judge. Jose Bregaro shipped on board the
steamship Centurlon, at Ponce, Porto Rlco, 250 casks of molasses,
and his agent shipped on the same steamer, at Arroyo, 465 hogsheads
of sugar, for transportation to New York The bills of lading ex-
cepted the ship and its owners from liability for damage arising
from perils of the sea. MWhen the cargo was discharged in New York,
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on March 3; 1893, 88 casks of molasses were broken and empty, and
others were partially empty from leakage, The sugar in the lower
tiers of the hogsheads was partially dissolved by its mixture with
the molasses which accumulated at the bottom of the hold. Bregaro
brought a libel in rem against the Centurion for the damage to the
molasses, alleging that it was caused by the negligent and improper
mannper in which the merchandise was stowed. Bregaro and the
American Sugar Refining Company also libeled the steamship to
recover damages for the injury to the sugar, alleging improper stow-
age, and that, through the defective condition of the scuppers, bilges,
and sluiceways of the ship, and the neglect of the officers to properly
pump the vessel, the drainage from the sugar and the molasses col-
lected in the lower hold, and washed out the sugar from the hogs-
heads. John Blumer & Co., the owners of the Centurion, answered
the libels, alleging that the injuries happened through perils of the
seas, and denied that there was any defect in the stowage, but, if
there was, they alleged that it was the fault of the New York &
Porto Rico Steamship Company, the time charterer, which had the
management and control of the stowage. The owners also filed pe-
titions praying that the charterer might be cited in to answer the al-
legations of the petitions, which repeated, in substance, the aver-
ments of the answer in regard to the negligence, if any, of the char-
terer. The steamship company was cited in and appeared and an-
swered the petitions. In regard to the injury to the molasses, it
averred that the stowage was under the supervision of the officers
of the vessel, was approved by them, was well done, and that the
damage happened through perils of the seas. In regard to the in-
jury to the sugar, its answer contained the same averments in regard
to stowage, and also averred that the damage was caused by the de-
fects of the steamship’s equipment and management, whereby the
drainage from the sugar and the molasses accumulated and dissolved
the sugar, The causes went to trial under the issues as thus made,
and were heard upon depositions.

The Centurion was a steel ship, built in May, 1886, 270 feet long,
with a depth of hold 26 feet and 1 inch, having two steel decks, the
upper deck and the between decks, which were perfectly tight, except
the closely covered feeder holes. 'Whether these holes were caulked
at the time in question need not be determined, as it is manifest that
they had nothing to do with any injury to this cargo. She was
chartered by the steamship company under a charter of demise, the
captain was under its orders and directions, and, as between ship-
owners and charterer, no claim was to be made against the owners
for loss of cargo. A supercargo could be appointed by the charterer
who was to see that the voyages were prosecuted with the utmost
dispatch. When she started upon this particular voyage, she was
clean, in good condition throughout, and was entirely seaworthy.
She took a general cargo in New York in January, 1893, for ten
Porto Rico ports, and discharged and took in cargo at each port,
when required. She reached San Juan on January 31st, and there-
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after visited nine other ports, of which Ponce was the third, where
she took in the molasses on or about February 9th, and discharged
all her eargo. She received the sugar at Arroyo on February 13th,
returned to San Juan on February 18th, and sailed for New York
on February 19th. The molasses was stowed in No. 2 “between
decks,” the sugar was stowed beneath in No. 2 hold, and the stowage
was made by an experienced stevedore under the supercargo’s super-
vision and -control, and in the places of his selection. In the after-
noon of February 22d there was a strong gale, with heavy squalls,
and at half past 5 o’clock a heavy sea struck the ship, heaving her
temporarily at an angle of 45 deg., washing the deck cargo adrift,
and giving the ship a list to starboard of three and one half feet,
which she retained during the voyage. The next morning it was
discovered that the molasses was adrift in the between decks. The
supercargo and the crew went down, found that part of the casks in
both tiers were broken, that some of them were empty, and that they
were generally out of position. They were shored up and secured
as well as practicable. The bad weather continued, and on Febru-
ary 24th the sea swept the deck cargo overboard, broke some rails,
and did some other damage. She anchored at Staten Island in the
evening of February 26th. On arrival at New York the cargo was
unloaded, and the extent of the damage was ascertained. The leak-
ing molasses had run down the scupper pipes into the bilges in hold
No. 2 beneath; the bilges and the sluiceways in the bulkheads which
separate the bilges became filled and choked with the accumulation
of molasses; it flowed over upon the bottom of the hold; mixed with
the leakage from the sugar hogsheads; caused more sugar to be dis-
solved; and soon the limbers were full of a thick mixture of sugar
and molasses, which could not flow away. The sluiceways were left
open, but were clogged with wet and soft sugar and molasses. It
appears that the hogsheads in which Muscorado sugar is packed are
intentionally not tight, but have four or five holes, through which
the hogsheads may be “purged”; that the staves are loose; and that
the drainings settle in the bottom of the hogsheads. Molasses casks
are not full when they are put on board, but five or six inches are
left for fermentation, and each cask has two small holes, one on each
side of the bung, to permit an escape of the fermenting molasses,
which flows out through the holes, and makes the casks very slippery
and easily movable,

The issue of fact which was before the district court was whether
the shifting of the molasses casks which created, first, the damage
to the molasses, and, next, the damage to the sugar, as the result of
the drainage of the molasses, was caused by the perils of the sea,
the defects of the ship, or by negligent and improper stowage. Nu-
merous criticisms were made by the charterer upon the alleged de-
fects of the ship as to sluiceways, bilges, pumps, and the negligence
of the crew in pumping, but we are satisfied that these criticisms
were groundless, and may be eliminated from the case. The district
judge was of opinion that the shifting of the cargo arose “from the
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place and mode of stowage, and that the stowage was not reasonably
sufficient to meet ordinary rough weather, such as to be reasonably
anticipated and provided for”; and was further of opinion that “the
weather was not extraordinary, and that, before any rough weather
was encountered, the movement of the casks in No. 2 between decks
was observed, which the supercargo sought to check.” The con-
clusion was that the damage was the result of bad stowage, and, in-
asmuch as between cargo owners and the ship, the latter is liable for
pecuniary loss from that cause, the decree in each libel ran against
the ship owners; but inasmuch as, between charterer and ship own-
ers, the charterer was liable to the owners, the decrees provided that
the charterer should pay the amounts therein named. The ship
owners and also the steamship company appealed from each decree,
but upon different grounds. Our examination of the record has led
us to conclusions of fact which differ from those of the district judge.

In the original depositions which were given by the officers of the
Centurion, the good character of the stowage was unanimously sup-
ported, and there was no attack or outspoken eriticism upon the place
of the stowage. It was not until the supercargo had testified that the
place was selected by him after making inquiries of the captain and
the mates as to the tightness of the between decks that any fault was
found with his selection. 'The officers denied that this conversation
took place, and the captain, after testifying that he did not give the
supercargo to understand that the between decks were slack or
likely to injure molasses, said that after and before the stowage he
told the supercargo that, if he (the captain) had been stowing the
cargo, he should not have put molasses in the between decks, and
gave him to understand that between decks was not the proper way,
by which he evidently meant place, to stow cargo. The captain’s
narrative of this conversation is so vague and general that the ut-
terance of his objections to the place of the stowage, at the time when
utterance was important, must have been feeble, and the tardiness
with which these conversations were brought into the case shows
that they were not deemed of importance in its early preparation.
We cannot concur in the full extent of the finding of the district judge
that the supercargo insisted upon stowing the molasses in the be-
tween decks, contrary to the advice of the officers, for the preferences
of the officers could not have been outspoken or positive. Further-
more, the positive testimony on the trial adverse to the suitableness
of the place was also feeble. If the between decks are tight, and in
this vessel they were both tight and strong, the character of this
part of the ship was not condemned by sailors or stevedores as a
place for the stowage of liquids. A day or two after the vessel left
Ponce, and was on its way to another port, and before the cargo
was all taken on board, the molasses casks moved, and were ex-
amined and secured. This fact does not seem of especial signifi-
cance, for there was no more trouble until the heavy storm of Febru-
ary 22d. This storm appears both from the account given at the
time, beforée the ;xtglgt of damage to the cargo was known, and from
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the effect upon the vessel itself, to have been sufficiently severe and
violent to create the injury to cargo, although sufficiently chocked
and fastened to resist storms which might reasonably be anticipated.
If this case had been between the shipowners and charterer alone,
and founded upon the liability of the charterer to indemnify the own-
ers against loss to cargo resulting from its negligence, the testimony
on the part of the ship would be most convincing against the theory
of the charterer’s negligence. It must be recollected that the case
against the charterer derives no additional strength from the fact
that the controversy is tripartite. The burden of proof is still upon
the cargo owner or the shipowner to establish the fact that the
injury was caused by improper stowage, and this burden has been, in
our opinion, imperfectly borne. If the ship owners presented, in
reply to the charterer, testimony of importance showing that the
injury happened by reason of negligent stowage, their witnesses had
been, in their testimony in chief, so unanimous and harmonious in
favor of the charterer, and had been so silent in regard to the impro-
priety of the location of the stowage, as to prevent a finding upon
their testimony that there was a defect in either. The case then
rests upon the conclusion to which the trier may come as to the extent
of the peril. The district court was of opinion that it was insuf-
ficient to cause properly stowed cargo to break loose, and therefore
the stowage must have been insufficient. We are constrained to the
opinion that the stowage was affirmatively proved to have been
proper, that the peril was sufficient to create and did create the dam-
age to a properly stowed cargo, and that, therefore, the liability of
the ship and her owners was within an exception in the bill of lading,
The decrees of the district court are reversed, with costs of this court
to be equally divided between the two appellants. :
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) "THE PETERSBURG.
WEYANT v. THE PETERSBURG.
(District Court, ¥. D. Virginia. May 15, 1895.)

BaPPING—LIABILITY OF VESSEL FOR TORT—ARREST OF VESSEL WITHOUT PRO-
CESS.

A vessel employed and used, with malicious intent, for the purpose of ar-
resting, without process, another vessel, and bringing her forcibly into
port, i8 responsible for the act, and a participant, whether wittingly or
not, in the malice which incited it, and she is therefore liable to the owner
of the vessel 80 arrested for the damages and expenses occasioned thereby.

This was a libel by Charles Weyant against the steam tug Peters-
burg to recover damages for the alleged unlawful arrest of the
schooner Coral by the aid of the said tug.

J. W. Mallet and Whitehurst & Hughes, for libelant.
Sharp & Hughes, for respondent.

HUGHES, District Judge. Charles Weyant is the owner of the
schooner Coral, of New London, Conn. The schooner had been
engaged in conveying bricks from pear Smithfield, Va.,, on the
James river, to Norfolk, for several months, with Daniel Weyant,
father of Charles Weyant, as master, when, on the 8th of March
last, Charles Weyant came to Norfolk from New London, and,
producing proper evidence, registered her in the customhouse at
Norfolk as owned by himself, and took out the usual papers for the
Coral, showing his ownership. He exhibited these papers to Daniel
‘Weyant, who had been master, and who surrendered to him the pos-
session of the schooner. He took a young man named Benjamin
Burrows on board with him, and made him master of the schooner.
Charles Weyant and Benjamin Burrows were young men. On the
afternoon of the 8th of March they left Norfolk, under sail, and pro-
ceeded down Elizabeth river, on what they say was a return voyage
of the schooner to New London, intending to go by way of the
Chesapeake Bay and the canals, to New York. They anchored on the
evening of the 8th between Lambert’s Point and Craney Island, close
in to the southern shore, behind the vessels usually anchored in those
waters. The night was dark and rainy. They had up no anchor
light, but were out of the channel; the Coral being of light draft,
of only 34 tong, and 54 feet length. It seems from the evidence that
the Coral had on board, down below decks, some half-dozen wheel-
barrows, which she had brought from the brick yard to be repaired
in Norfolk, but which had not been put off when Daniel Weyant re-
linguished the schooner to Charles Weyant. It cannot be pretended
that the two young men had any design, in leaving port with the
schooner, to purloin these barrows. If is not certain that they
knew the barrows were on board.  After nightfall of the 8th, Daniel
‘Weyant applied to the master of the tug Petersburg, the respondent
in this'case, to go in pursuit of the Coral; alleging that she had been
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stolen, and that the thieves were making away with her, down to-
wards Hampton Roads and the bay. The master of the tug, Alex-
ander, agreed to go at once in pursnit with Daniel Weyant, and some
three or four other men were taken on board to give help in the
enterprise. In the search thus begun the tug and its party passed
considerably beyond the Craney Island light, into the waters of the
roads and bay below. But, not finding the schooner, they finally
turned upon their course, and came back into Elizabeth river, where
they found the Coral, anchored as has been described, about half
past 1 o’clock. The answer of the respondent says, among other
things, that the tug went alongside the schooner, and Daniel Weyant
and 8, F. Walker went aboard of her, and fastened lines of the tug
to her; that the parties on the schooner engaged in a conversation,
rather disagreeable in character, with Daniel Weyant; that when the
tug had proceeded about a quarter of a mile towards Norfolk, with
the schooner in tow, one of the men on board came forward, and asked
the master, Alexander, by what authority he was bringing the vessel
back, saying that he was master, but on that occasion showing no
papers, and making no claim of ownership. But this allegation as to
ownerghip is denied, and, I think, was unfounded in fact. The tug
brought the schooner up to Norfolk, took her to Roanoke dock,
docked her there, and left her. The two men who had been on
board left the schooner as soon as she was docked, and the tug left
the schooner in the possession of Daniel Weyant, who had employed
her to go after the Coral and bring her into port. Early on the
morning of the 9th of March, Hudgins & Hurst, sailmakers of Nor-
folk, filed a libel for sails, most of which had not been furnished,
against the schooner; and the respondent, a few minutes afterwards,
filed a petition in the form of a libel for searching for her, and bring-
ing her into port as described. The circumstances tend strongly to
show that the libel of Hudgins & Hurst had been preconcerted on the
8th between them and Daniel Weyant.

On the hearing of the libel of Hudgins & Hurst and the petition
of the respondent, just mentioned, when the cause matured for trial
I refused to entertain either, on the ground that the schooner had
been unlawfully arrested and brought into port. This action was
based on the evidence of Daniel Weyant himself. My decree dis-
missing the cases was made on the 27th of March. In consequence
of the libel and petition just mentioned, the schooner had been de-
tained in this port from the 9th to the 27th of March, or 18 days.
The libel claims damages for the detention. There is no doubt of
the jurisdiction of the court to entertain this libel. There is no
doubt that, when a tort is committed upon a vessel by persons using
another vessel for the purpose, this vessel and its owners may be
libeled for the tort. In the case at bar, Daniel Weyant willfully and
maliciously committed a tort upon the schooner Coral, by arresting
her and bringing her forcibly into port. In committing this tort,
he made use of the tug Petersburg, and she became responsible for the
act, and a participant, whether wittingly or not, in the malice which
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incited it. Tt is not permissible or tolerable to allow vessels to be
pursued and arrested without authority or process of law. If it
were countenanced, such a practice would speedily run into the
most gross abuses. Nor is it allowable, when the foremost agent in
such a proceeding is actuated by passion and malice, to hold those
whom he uses and employs to commit the wrongful and malicious act
to plead innocence of malicious motive on their part. It is the duty
of those who lend themselves to the evil actions of tort feasors to
make themselves acquainted with the character of the work which
they engage in. No master of a vessel has a right to arrest another
vessel without express legal authority, and thus to take her in charge
and in tow, without first calling for and examining her ship’s papers.
‘When he iy acting without process, it is his duty to call for these
papers, and make himself acquainted with the true ownership of the
vessel, before venturing to take her in charge. If the Coral had been
at anchor, without any one on board, on the occasion of her seizure,
the act of taking hold of her and towing her away without a warrant
of arrest, and without inquiry as to the true ownership, would have
been tortious. Ignorance of ownership cannot justify a tortious act
of the sort, nor can innocence of evil motive exonerate the tort-feas-
ing vessel, if she is acting as the immediate agent of a willful and
malicious tort feasor. In the interest of public policy, I must hold
the tug Petersburg responsible for the acts and the motives of her
employer, Daniel Weyant, in this matter, and decree accordingly. I
will assess the damages for delay of the Coral in port here, and for
the expenses incident to it and in this litigation, at $250. Punitive
damages are not embraced in this award.
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THE TRAVE.
LAW et al. v. NORTH GERMAN LLOYD.
(Circuit Court of Appeals, Second Circuit. May 28, 1895.)
No. 111,

1. COLLISION BETWEEN STRAMER AND SaiL—Excrssive Speep v Foa.

A steamship which collided with a sailing vessel in the Atlantic Ocean,
about five minutes after entering a fog bank, keld in fault because she bad
only reduced the rate of her engines by half a dozen revolutions, which
brought her speed down to about 15 knots an hour. 55 I<ed 117, afﬁrmed

2. BaMr—8arniNe VesseLs—Foc Horxs.

A sailing vessel which was provided at the commencement of her voy-
age- across the Atlantic:.with an efficient mechanical fog horn, in good
order, and with a good mouth horn, held to have complied both with the
requirements of prudence and of sailing article 12; and where, after sailing
several days in a fog, her mechanical horn became disabled by injury to
the valve, held that she was pot in fault for a collision, it appearing that
the mouth horn was being properly sounded. 55 Ped 117, reversed; The
Chilian, 4 Asp. 473, followed

Appea] from the District Court of the United States for the South-
ern District of New York.

This was a libel by William Law and others against the steam-
ship Trave, to recover damages for the sinking of their sailing ship,
Fred B. Taylor, as the result of a collision with the steamship. The
district court found both vessels in fault, and entered a decree for
divided damages. 55 Fed. 117. The libelants appeal. °

Eugene P. Carver, for libelants. .
‘Wm, D. Shipman and Ernest Luce, for the Trave.

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges.

SHIPMAN, Circuit -Judge. The appeal presents but a single
question of law. The undisputed facts in regard to the collision are
stated by the district judge as follows:

“The above libel was filed by the owners of the British ship Fred B. Tay-
lor to recover their damages arising from collision with the North German
Lloyd steamship Trave, in a dense fog some 240 miles to the eastward of
Sandy Hook, at about half past six in the morning, steamer’s time, June 22,
1892, whereby the ship was cut in two and sunk., The steamer was outward
bound, and on her usual course, going about due east. The ship was bound
from Havre to New York. The wind was moderate from the west-southwest,
and the ship was sailing upon her port tack, heading about northwest. She
had been sailing for several days in fog, so as to be unable to take obser-
vations. The steamer, until about five minutes before collision, had clear
weather, and was going at about full speed. A few minutes before the col-
lision the sky began to grow hazy. Fog was evidently apprehended. T'wo of
the lookouts were called down from the crow’s nest, and stationed at the
bow, as required in thick weather. Orders were given to close the compart-
ments, and to the engineer to stand by, and a reduction of balf a dozen revo-
lutions of the engine was made, bringing the speed of the Trave to about 15
knots. The sun, from an hour and a half to two hours high, was still visible,
The fog suddenly became dense. Within two or three minutes afterwards the
loom of the ship’s sails was seen by the starboard lookout a couple of points



