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BOARD OF COM'RS OF CUSTER COUNTY v. ANDERSON.
(Circuit Court of Appeals, Ninth Circuit. April 29, 18935.)
No. 162,

1. BraTUTES—INTERPRETATION—TAXATION.

A construction will not be put upon a statute concerning the !mposition
and collection of taxes wuich would enable taxpayers, for whom no pur
pose of exemption is expressed, to escape taxation, if the act Is reason-
ably susceptible of any other construction, whereby a revenue 18 secured.

2, BAME—MONTANA STATUTES.

The act of Montana of September 14, 1887, relating to taxation, which
required the assessor to assess all the property, subject to taxation, in
his county, provided, In section 14, that the assessor should demand of
each taxpayer a list of his taxable property, and, if such list were not
furnished, that he should list such person’s property himself, according to
his best information, and add 20 per cent. to such valuation; and, in sec-
tion 18, that on the assessment roll he should enter, opposite the name of
each taxpayer, “By the assessor,” when listed by himself. In 1889 an
act was passed (Act March 14, 1889; St. Mont. 1889, p. 219), amending
certain sections of the act of 1887, which omitted from section 14 the pro-
visions relative to listing by the assessor and adding a penalty, but left
the other provisions, above recited, unchanged. Held, that it was pot the
intention of the legislature to leave the essential function of assessment
optional with the taxpayer, and that the assessor had still the right, un-
der the amended act, to assess the property of taxpayers who failed te
file lists of their property.

In Error to the Circuit Court of the United States for the Dls-
‘trict of Montana. .

This was an action by the board of county commirsioners of Custer
county, Mont., against W. J. Anderson, to recover the amount of
taxes assessed against him. Defendant demurred to the complaint
and the circuit ccurt sustained the demurrer. Plaintiff brings
error. Reversed.

J. W, Strevel], C. H. Loud, and T. J. Porter, for plaintiff in error.
E. C. Day, for defendant in error.

Before McKENNA and GILBERT, Circuit Judges, and HAW-
LEY, District Judge.

HAWLEY, District Judge. The decision in this case depends
upon the proper construction to be given to the act “to amend an
.act entitled an act to provide for the levy of taxes and assessment
of property, approved September 14th, 1887,” approved March 14,
1889 (St. Mont. 1889, p. 219). The act approved September 14, 1887,
.after providing that the assessor should demand of each taxpayer in
his county a list of his taxable property, contained these words:

“And if the said list be not rendered, under oath at the time such demand be
made, the assessor shall proceed to list and assess the property of any such

taxpayer, according to his best knowledge and information, and shall add
twenty per cent. to the value thereof.”

In section 14 of the act of 1889, the words quoted are omitted, and
‘there is no direct provision made for the assessment of personal
;,property belonging to individuals, where the taxpayer refuses to
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give a list of his property to the assessor upon demand being made
therefor. ~ The complaint, among other things, avers that ‘the as-
8€880r—

“Duly demanded from defendant a sworn list of his property subject to
taxation; * * * that defendant, notwithstanding such demand, wholly re-
fused and neglected to render to said assessor any list of his property * * *
at any time or at all; that subsequent to such demand, and by reason of
such refusal, the said assessor did make diligent inquiry concerning the
property of the said defendant subject to taxation, * * * and did after
such inquiry, and by reason of the refusal of the defendant to furnish any
property list, himself, as such assessor * ¥ * list the property of the
said defendant ¥ * *x for taxation and subJect to taxatlon * * * ge-
cording to his best judgment and information.”

The circuit court sustained a demurrer to the complaint upon the
ground that it fails to show that any legal assessment had been
made. The logical result of the argument made by defendant,in favor
of this ruling, is that it was the intention of the legislature of 1889,
by omitting the clause quoted from the act of 1887, to leave ther
question of the payment of taxes in the state of Montana entirely
within the discretion of the individual taxpayers; that, if they wished
to avoid the payment of any tax, all they had to do was to refuse to
deliver any list of their property to the assessor, and the assessor
was then without warrant of law to make any assessment. By a
strict and literal interpretation of the provisions of section 14, with-
out any reference to other sections, the act may be subject to this
interpretation. Is the act in its entirety reasonably subject to any
other construction? It is the duty of the legislature to provide the
mode of assessing property for the purposes of taxation. An assess-
ment is usually the most important step to be provided for. Un-
less an assessment is made, as provided by law, no foundation is
laid for the collection of the tax. The officers charged by the law,
and clothed with the duty of assessing, levying, and collecting the
taxes, in the absence of constitutional power in this respect, derive
their authority from the statute.

Ordinarily, the statutory provisions concerning the assessment
of property, the levying and collecting of taxes thereon, are so posi-
tive and direct as to make it unnecessary for the courts in determin-
ing the intent of the legislature—which is always the guiding star
and controlling principle of all statutory interpretation—to look
beyond the words employed to express it. The general rule ig that
the legislature must be understood to intend what is plainly ex-
pressed; that nothing then remains but to give this intent effect. It
is only in cases where the words used are of doubtful import, am-
biguous, or susceptible of different constructions that the courts are
authorized to look beyond the words of the statute in order to as-
certain what was within the contemplation of the legislature at the
time the statute was enacted. In such cases courts will seek for
the meaning by looking at the occasion and necessity of the law, the
object and purpose had in view, the scope and extent of the entire
act, ete.

The whole purpose, object, and intent of the act in question is
to provide a system of revenue for the state and county govern-
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ments. It is not reasonable to believe that any legislature invested
with the power, and charged with the duty, to impose taxes upon
the citizens of the state or territory, would naturally intend to in-
sert provisions in the statute which would make it totally inopera-
tive, or to leave it'subject to the will and voluntary action of each
taxpayer whether it should be enforced or not. Such a construc-
tion appeals with no favor to the judicial mind, and should not be
followed, unless the terms of the statute are such as to imperatively
demand it. Before such a condition of affairs should be sanctioned
by the courts, the intent of the legislature to authorize it must be
clear beyond a reasonable doubt. Nothing, in this regard, can be
taken against the state by presumptlon or inference. There could
be no safety to the pubhc interests in the adoption of any other rule.
The power of taxation is, as has been often said, an attribute of
sovereignty, and is absolutely essential to the existence of every gov-
ernment,—national, state, and municipal. The entire community is
directly interested in retaining and preserving it undiminished and
unrestrained, and have the right to insist that its abandonment
ought not to be presumed in any case wherein the deliberate pur-
pose of the state or legislature to abandon it does not affirmatively
appear. In the Delaware Railroad Tax Case, 18 Wall. 206, 2’6 Mr
Justice Field, speaking for the court, said:

“If the point were not already adjudged, it would admit of grave considera-
tion whether the legislature of a state can surrender this power, * * * any
more than it can surrender its police power or its right of eminent domain.
But, the point being adjudged, the surrender, when claimed, must be shown
by clear, unambiguous language, which will admit of no reasonable con-
struction consistent with the reservation of the power. If a doubt arise as
10 :he intent of the legislature, that doubt must be solved in favor of the
state.”

Revenuevla,ws are not to be construed from the standpoint of the
taxpayer alone, nor of the government alone. Both must be con-
sidered. But from either standpoint the statute should never be
construed in such a manner as to defeat the right of the government
“by any subtle device or ingenious sophism whatsoever.” Cooley,
Tax’ n, 272-274.,

It is always a consistent and safe rule, under the circumstances
and conditions of the given case, to put such a construction upon the
statute as will best answer and subserve the intention which the
legislature had in view at the time of its enactment; and whenever
this intention can be discovered, by any of the ordinary and recog-
nized rules of interpretation, it should be followed by the courts with
reason and discretion, even if such construction may, at times, seem
contrary to its letter, and in opposition to the very words of an act.
Sedg. St. Const. 195; Potter, Dwar. St. 128, 140; 2 Blackw. Tax
Titles, §§ 1220, 1222; Gibson v. Mason, 5 Nev. 285. In harmony with
this rule, the cotrts have held that a construction will not be put
upon a statute concerning the imposition and collection of taxes
which would enable the taxpayers, for whom no purpose of exemp
tion from lability is expressed, to escape taxation, if the act is
reasonably suscephble of any other construction, Whereby a revenue
is secured. In City of Philadelphia v. Ridge Ave. Pagsenger Ry.
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Co., 102 Pa. St. 190, 196, where there was an ambiguity in the stat-
ate, and the court resorted to the reason and spirit of the law, its
object and purpose, in order to ascertain the intention of the legis-
lature, the court said:

“The intent of the legislature was without doubt to establish a source of
revenue to the city, payable out of the annual dividends of the company, and
tor that revenue the city was not to be dependent upon the mere generosity
of the company. It is an old rule of construction that if one interpretation
would lead to absurdity, the other not, we must adopt the latter; so that
interpretation which leads to the more complete effect, which the legislature
had in view, is preferable to another. When language is elliptical, the neces-
sary words supplied must be such, and so construed, as to have some force,
ut res magis valeat. Sedg. St. Const. 196; Nichols v. Halliday, 27 Wis. 406.”

In construing both the original and amendatory acts in question,
it does not necessarily follow that the legislature, by leaving out
the clause authorizing the assessor to list the property, if the tax-
payer failed to furnish a list, intended to deprive the assessor
of that right or duty. There is not in any of the sections of the
act, as amended, any denial of the right of the assessor to perform
this duty. The assessor is required by the act to assess all the
property, subject to taxation, within his county. It is a rule of
construction that when anything is required to be done the usunal
means may be adopted for performing it. The entire act, as amend-
ed, must be considered in order to arrive at the true intent of the
legislature. The original act of 1887 contains 60 sections, only 9 of
which were changed by the amendatory act of 188). 'There were
several imperfections, or crudities, in the old act, and an inspection
of both acts clearly indicates that at least one of the objects of the
legislature in making the amendments was to perfect the statute in
this respect. Section 14, which is the real bone of contention, was .
materially revised. In the original section it was left optional with
the taxpayer whether to make a list of his property or to allow the
assessor to do so. The amended section is so worded as to make
it mandatory upon the taxpayer to make a list of his property, and,
non constat, the legislature may have thought that by such change
it was unnecessary to leave in the clause omitted. This view is
strengthened by reference to other sections of the act which were not
amended. Section 18 provides when, and in what manner, the assess-
or shall make an assessment roll. It requires him to write the
words “By the assessor,” when the list was made by himself; and the
words “Absent,” or “Sick,” or “Refused to list,” or “Refused to
swear,” or such other words “as will express the cause why the
person refused to make the list did not make it, and neglect shall be
taken as a refusal” The language of this section is broad enough
to make it apply to all cases where the taxpayer has failed to make
out a list, and certainly implies that it is the duty of the assessor
to make the list if the taxpayer fails or refuses to do so.

It cannot cons1stent1y be said that this section only has reference
to the provisions of section 6 of the amended act, which relates solely
to the assessment of the property of corporatlons and provides “that
in case the secretary, clerk or other proper officer shall fail, refuse
or neglect to furnish the assessor such list under oath, it shall be the



BOARD. OF COM’RS v. ANDERSOYN. 345

duty of the assessor to list such property and value the same ac-
cording to his best judgment and information and add twenty per
cent. thereto on acecount of such failure, refusal or neglect.” It is
reasonable to presume that if it had been the intention of the legis-
lature, in making the amendments, to leave it optional with the
private individuals to avoid the payment of any tax by simply re-
fusing to make a list, section 18 would also have been amended so as
to make it apply only to cases provided for in section 6, viz. to the
assessment of the property of corporations. The reading of the
entire act as amended implies, in the absence of any direct provision
to the contrary, that it is the duty of the assessor to make the list
in the event that the taxpayer fails to do so from any cause. All
the property within the county, not exempted by the statute, “is
subject to taxation,” and “shall be listed and assessed.” Sections
3,4, Itis unnecessary to cite other sections. It is well settled
that “what is implied in a statute is as much a part of it as what is
expressed.” TU. S. v. Hodson, 10 Wall. 395, 406; Potter, Dwar.
St. 145, rule 14. No authomt1es have been mted Wthh go to the
extent claimed by defendant, that the assessor could not make a
valid assessment because no property was listed by the taxpayer,
and after a somewhat diligent search none have been found. In
Kentucky the right of the assessor to list property for taxation is
denied by the courts; but the reason for such denial is based upon
the ground that the statute of that state makes it the duty of other
officers to act in making the assessment in cases where the taxpayer
fails to furnish the list. Louisville & N. R. Co. v. Com., 85 Ky. 199,
3 8. W. 139; Clark v. Belknap (Ky.) 13 8. W. 212. But, under the
statute of Montana, the right to assess all property situate within his
county, subject to taxation, is vested in the assessor. As before stated,
it is made the positive duty of the taxpayer to make out the list, and
as was said by the supreme court of California in City and County
of San Francisco v. Flood, 64 Cal. 509, 2 Pac. 264: “If he fails to do
50, and any loss should result to him in consequence of such failure,
his complaints on such score should meet with no favor in a court of
justice.” It is a self-evident proposition that the defendant can-
not take any advantage of his direct violation of the provisions of
the statute, and by his own wrong avoid the payment of taxes justly
due under the law. It is also evident, from a careful reading of the
entire act, that the legislature did not intend that the performance
-of the taxpayer’s duty to the government should be left merely to his
willingness or caprice. 'We are of opinion that the complaint is
sufficient to show that a legal assessment of the defendant’s prop-
erty has been made. The demurrer thereto, in so far as it affects
that question, should have been overruled. The judgment of the
circuit court is reversed, and the cause remanded for further pro-
ceedings, in accordance with the views expressed in this opinion.
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BRODERICK v. BROWN.
" (Circuit Court, S. D. California. May 18, 1893)
' ' _ No. 644."

URITED 8TATES MARSHALS—MANNER OF EXECUTING WRITS—CONTROL BY COURT.

‘Where the marshal levies an attachment on a tin box and contents, but

is unable to return an inventory of its contents, because defendant re-

fuses to unlock the box, the marshal will not be ordered to open the box

and return an inventory of its contents, as the responsibility of lawfully

executing the attachment rests on him, and he must be permitted to de-
termine for himself the manner of discharging his duty.

Attachment by William J. Broderick, receiver of the First Na-
tional Bank of San Bernardino, against Joseph Brown. Plaintiff
moved for an order to compel the marshal to return an inventory of
a box on which he had levied the writ.

Curtis, Oster & Curtis, for complainant,
Rolfe & Rolfe, for defendant.

WELLBORN, District Judge. In this case, the marshal, in his
return upon a writ of attachment issued herein, states, among other
things, that the attachment was levied on one tin box and contents,
and that he requested the defendant to unlock the same, which de-
fendant refused to do, claiming the property to be exempt from
execution, and that, therefore, he (the marshal) is unable to return
an inventory of the contents of said box, Plaintiff now moves ex
parte for an order directing the marshal to open the box, and re-
turn an inventory of its contents. I have not been able to find any
authority or precedent for such an order. The responsibility of
lawfully executing an attachment, including its return, ungquestion-
ably rests upon the marshal, and it seems logical and right that he
should be permitted to determine for himself the manner of dis-
charging a duty, for the neglect or improper performance of which
he would be answerable to any party injured thereby.

Sections 787 and 788 of the Revised Statutes prescribe the duties
and powers of marshals, and the latter section enacts that marshals
shall have in each state the same powers in executing the laws of
the United States as the sheriffs and their deputies in such state
have by law in executing the laws thereof. It has been decided by
the supreme court of California that a court has no power to order a
sheriff to enforce an execution by levying on a particular piece of
property. Fraser v. Thrift, 50 Cal. 476. In that case the court said:

“On motion of the plaintiff in execution, the court ordered the sheriff hold-
ing the writ to levy it upon a particular tract of land, claimed by the defend-
ant in the writ to be exempt from forced sale on the ground that it was his
homestead. The sherift having refused to levy the execution on the land for
this reason, the court, finding that the land was not exempt as a home-
stead, made an order directing the sheriff to proceed with the levy, from
which order the sheriff appeals. Counsel have failed to produce any prece-
dent for such an order, and it is easy to see that, if such practice prevailed,
it might in many cases result in serious perplexities. If so great an innova-
tion in practice is to be introduced, it should be done by the legislature, and
not by the courts.”



