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SOUTHERN PAC. R. CO. v. BROWN et al
SAME v. BRAY et al
(Circuit Court, 8. D. California. May 13, 1895.)

Pynr10 LANDS—RAILROAD LAND GRANTS—RESERVATIONS—MEXICAN GRANTS,
In caszes of Mexican grants by specific boundaries, lands claimed by the
grantees to be within those boundaries are not public lands, within the
operation of a railroad land grant, if, at the date of the latter, the ques-
tion of the true location of the boundaries of the private grant Is pending
and undetermined.

Actions by the Southern Pacific Railroad Company against David
R. Brown and others, and Nathaniel Bray and others, to determine
the title to land.

Joseph D. Redding, for plaintiff,
Byron Waters, for defendants.

ROSS, Circuit Judge. There is but a single question in these
cases, which have been submitted together and upon the same
briefs, and that is whether the lands which have been patented to
the defendants Brown and Bray, respectively, passed by or were ex-
cluded from the grant made by congress to the complainant com-
pany March 8, 1871 (16 Stat. p. 573). Confessedly, they are parts of
0dd sections, and are situated within the primary or 20-mile limits
.of that line of complainant’s road, as located, built, and accepted,
that the grant of March 3, 1871, was made to aid; and, if they were
public lands at the time that grant took effect, they undoubtedly
passed to the railroad company, and complainant is entitled to the
relief sought. But, on the part of the respective defendants, it is
claimed that they were not then public lands, because then included
within the claimed limits of a Mexican grant called “Jurupa.” The
evidence shows that the grant of that rancho was made on Septem-
ber 28, 1839, by the then governor of California, to Juan Bandini,
to whom juridical possession was given by the proper officer on
December 5th following. The grant was one by specific boundaries,
.and the claim to it was presented to the board of land commissioners
created by act of congress for the settlement of private land claims
in California, and by that board confirmed October 17, 1854, and after-
wards, on appeal, by the United States district court. That decree
-of confirmation became final by dismissal of the appeal from it, and
.a survey of the grant, under the instructions of the United States
surveyor general for California, followed in June and July, 1869.
It was made by Deputy United States Surveyor Reynolds, and in-
-cluded the lands here in controversy. It was made under and by
virtue of the provisions of the act of congress of July 2, 1864 (13
Stat. 356), which directed the surveyor general, in surveying claims
-of the character mentioned, to follow as closely as practicable the
decree of confirmation, where such decree designated the specific
‘boundaries of the grant. Reyunolds’ survey was approved by the
United Btates surveyor general for California, February 26, 1872,
‘but on May 13, 1876, was rejected by the commissioner of the gen-
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eral land office, whose action in that particular was approved by
the secretary of the interior February 21, 1877, and a new survey
of the grant ordered. That new survey was made in November,
1878, by William Minto, whose survey met with the approval of the
department of the interior, and upon it a patent was issued by the
governmeent May 23, 1879. As surveyed by Minto and patented, the
lands in controversy were excluded from the grant, but the evidence
shows that, not only at the time the complainant’s grant took effect,
these lands were embraced by tke survey of Reynolds, which then
stood approved by the United States surveyor general for California,
but that, for years before, they were claimed by those holding under
the Mexican grant title to be within the boundaries of the rancho.
Moreover, the evidence shows that another and adjoining tract of
land, called El Rincon, was granted by the same governor to Bandini
on the 28th day of April, 1839, which grant, having been confirmed by
the United States board of land commissioners, was, on appeal to
the United States district court, at its December term, 1856, con-
firmed, as an addition to the Rancho Jurupa, and in the decree of
confirmation was described as bounded on the east by that rancho.
It is true that, as finally surveyed and patented by the government
of the United States, the two ranchos do not join, and that it was
determined by the officers of the land department that there was
some public land lying between them, part.of which public land, after
being surveyed, the defendants, Brown and Bray, respectively, were
allowed to enter as pre-emptors. But this determination of the of-
ficers of the land department respecting the true boundaries of the
Mexican grants, while conclusive upon those holding under them,
did not become final until long after the grant to the complainant
‘ railroad company made by the United States took effect. At that
time the lands here in controversy were not only claimed by the
holders under the Mexican grant Jurupa to be within the boundaries
of that rancho, but they were then included within those boundaries
by a survey made under the sanction of the government of the
United States, which survey had met the approval of its surveyor
general for the state of California. They were not, therefore, “public
lands,” within the meaning of the grant to the complainant rail-
road company.

My viéws in respect to this point were fully expressed in the case
of U. 8. v. Southern Pac. R. Co., 45 Fed. 604-609, and subsequent
reflection has but confirmed me in them. In brief, they are these:
While the final result of the proceedings respecting the Jurupa grant
was a conclusive determination that, as a matter of fact, none of
the lands in controversy ever were within the true lines of that
grant, they also show beyond doubt that they were claimed by the
grant claimants to be within its boundaries, and that such claim
was made and maintained at the time of the congressional grant to
the Southern Pacific Railroad Company of March 3, 1871. That
fact is determinative of the question as to whether the lands in
controversy were embraced by the grant to the complainant. It is
‘not the validity of such claim, put the fact that it was made, that
excludes the lands embraced by it from the category of public lands,
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within the meaning of the railroad land grants. Doolan v. Carr,
125 U. 8. 632, 8 Sup. Ct. 1228, C

In the case of U. 8. v. McLaughlin, 127 U. 8. 428, 8 Sup. Ct. 1177,
it was held that as in the case of a floating grant the Mexican gov-
ernment retained the right to locate the quantity granted in such
part of the larger tract deseribed as it saw fit, and as the govern-
ment of the United States succeeded to the same right, the latter
government might dispose of any specific tracts within the exterior
limits of the grant, provided a sufficient quantity was left therein
to satisfy the private grant; and, accordingly, that, in cases of
floats, the railroad land grants might attach to lands within such
exterior boundaries, provided a sufficient quantity of land was left
therein to satisfy the private grant. But while thus modifying
what was generally understood to have been the effect of the de-
cision in Newhall v. Sanger, 92 U. 8. 761, the court, in U. 8. v. Mc-
Laughlin, proceeded to declare (127 U. 8. 455, 8 Sup. Ct. 1177)
that “the reasoning of the court in Newhall v. Sanger is entirely
conclusive as to all definite grants which identified the land
granted, such as the case before it then appeared to be,” but went
on to show that it was not fairly applicable to ﬂoats I do
not see how there can well be a decision more directly to the point
that, in cases of Mexican grants by specific boundaries, lands
which are claimed by the grantees to be within those boundaries
are excluded from the category of publiclands to which the railroad
land grants apply, if, at the date of the latter, the question of the
true location of the boundaries of the private grant is pending and
undetermined. If insuch a case the doetrine of Newhall v. Sanger,
and the other cases approving it, does not apply, it does not apply
to any case; for it does -not apply to floats, as was pointed out in
U. 8. v. McLaughlin, and grants by specific boundaries and bv
name manifestly stand upon the same footlng

The records of the land department put in evidence in these cases
clearly show that the contest over the survey of the Jurupa grant
was in relation to the identity of the specific boundaries of the
grant. If the contention of the holders under that grant that those
boundaries included the lands here in controversy was well founded,
undoubtedly the lands so included would not be public lands of the
United States. It would seem plain enough, therefore, that, until
that question was finally decided, it could not be known whether
the lands so claimed were public lands or not. Under the laws of
the United States, the duty of deciding that question devolved upon
the officers of the land department. Its ultimate determination was
vested in the secretary of the interior. Had he decided that the
lines as represented by the Reynolds survey were the true bound-
. aries of the grant, such decision would, of course, have been equally
conclusive as the one that was made, and the patent following it
would have been a conclusive determination that all the lands em-
braced within those lines were within the boundaries of the Mexican
grant Jurupa, and therefore not public lands to which the railroad
grant only could attach. It would seem plain, therefore, that,
until the contested question of survey was decided, it could not be
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known, whether the lands involved in the contest were public or
private lands; and, until such decision became final, lands so in-
volved were sub judice, and not public lands, within the meaning of
the railroad grant act, according to the rulings of the supreme court
in the cases referred to, as I understand them.

It results from these views that there must be a decree for the
defendants in each case, with costs; and it is so ordered.

ROBINSON et al. v. DEWHURST et al.
(Circuit Court of Appeals, Fourth Circuit. May 28, 1895.)
No. 100.

1. EVIDENCE—DECLARATIONS OF DECEASED PERSONS—ANCIENT BOUNDARIES.

In West Virginia, in an action of ejectment, the declaration of a de-
ceased person, who had owned and lived upon a part of the land in con-
troversy, made to his son while hunting over such land, long before the
controversy had arisen, is competent to prove the location of a boundary
of the land which was pointed out by the declarant at the time of making
the declaration.

SAME—PRACTICE—SUFFICIENCY OF OBJECTION.

An objection to deeds offered In evidence, on the ground that there is
nothing in such deeds to identify, and show title in the plaintiff to the
lands described in the declaration, is too general to sustain an exception
to the evidence, where the deeds appear to show & legal title to lands
claimed by the plaintiff, and the question of boundary has been passed on
by a jury.

PrAcTICE—QUESTIONS REVIEWABLE ON ERROR.

‘Where the question of the boundaries of land in controversy In an action
of ejectment has been passed upon by the jury, a claim that the verdict
and judgment take from the defendant land outside the controversy,—
and not described In the declaration, such claim having been presented
by affidavit on a motion for a new trial, which has been denied,—does not
present a question which can be reviewed on error by an appellate court.

PLEADING—FORM OF GENERAL IssUE—WEST VIRGINIA CODE.

Under the West Virginia Code (chapter 90, § 13, and chapter 134, § 3),
a defendant cannot object to a judgment against him in an action of eject-
ment because he has entered a plea of “not guilty,” simply, or because no
similiter was .filed before the impaneling of the jury, when the parties
have gone to trial without objection to such informalities.

PrACTICE—QUESTION FIRsT RAISED ON APPEAL.

The objection that a certified copy of a patent, which has been received
in evidence, bears no representation of a seal, cannot be first raised in an
appellate court.

In Error to the Circuit Court of the United States for the District
of West Virginia. ‘

This was an action of ejectment by John 8. Robinson and others
against James B. Dewhurst and others. The plaintiffs recovered
judgment in the circuit court. Defendants bring error. Affirmed. .

John A. Hutchinson and B. M. Ambler, for plaintiffs in error.

George H. Umstead and Thomas J. Stealey, for defendants in
error. "

Before GOFF and SIMONTON, Circuit Judges, and SEYMOUR,
District Judge.
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