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circuit court affirmed the decision of the board of general appraisers,
and the United States appealed.
James T. Van Rensselaer, Asst. U. S. Dist. Atty., for the United

States.
W. Wickham Smith, for importer.
Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges.

SHIPMAN, Circuit Judge. After October 1, 1890, James Harden
imported into the port of New York sundry invoices of handkerchiefs
composed of cotton or other vegetable fiber, which were hemstitched,
and contained an initial embroidered thereon. The collector as-
sessed the merchandise for duty at 60 per cent. ad valorem, as em-
broidered and hemstitched handkerchiefs, under paragraph 373 of
the tariff act of October 1, 1890, which imposed that duty upon
"embroidered and hemstitched handkerchiefs * * * composed
of flax, jute, cotton or other vegetable fiber." The importers duly
protested, and set forth in their protest that the goods were dutiable
at 50 per cent. ad valorem, as handkerchiefs, under paragraph 349
of the same act, which imposed that rate of duty upon "handker-
chiefs * * * composed of cotton or other vegetable fiber * * *
made up or manufactured wholly or in part by the * * * man-
ufacturer." Upon these protests, and other like protests by other
importers upon this class and other classes of handkerchiefs, the
board of general appraisers took a large am(}unt of testimony, and
found that at and prior to the passage of the act of October 1, 1890,
the term "hemstitched and embroidered handkerchiefs" was a trade
term, having a commercial meaning which excluded hemstitched
handkerchiefs which were embroidered simply with an initial letter,
and that this class of handkerchiefs is and was at the time of the
passage of the act a separate and distinct class of goods from the
one which the importers and large dealers were accustomed to des-
ignate as ''hemstitched and embroidered." The record abundantly
discloses that, in the speech of commerce, these goods, though em-
broidered with an initial, were not classified or regarded as em-
broidered. Apart from the question whether the term is or is not
one of commercial designation, we agree with the circuit judge that
the embroidery of a single letter upon the corner of the handker-
chief is so limited in its extent and of such comparative narrowness
as not to require that the handkerchiefs should be regarded as
embroidered. The decision of the circuit court is affirmed.

WEBSTER v. BELL.
(Circuit Court of Appeals, Fourth Circuit. June 5, 1895.)

No. 118.
INTERSTATE COMMERCE-EXPRESS COMPANIES-LrCENSE TAX.

An ordinance imposing a license tax upon "every express company hav-
ing an office in the city of A., Va., and receiving goods, • • • and for-
warding them to points within the state of Virginia, or receiving goods



184 i'EDERAL REPORTER, vol. 68.

• • • within the state of Virginia, and delivering them in the city of
A.," is repugnant to the interstate commerce law, and is void.
Appeal from the Circuit Court of the United States for the Eastern

District of Virginia.
This was an application for a writ of habeas corpus by Lewis

McK. Bell, who claimed that he was illegally restrained of his
liberty by James F. Webster, captain of the police force of the city
of Alexandria, Va. The circuit court granted the writ, and dis-
charged the relator. The respondent appeals. Affirmed.
This case comes up by way of appeal from the circuit court of the United

States for the Eastern district of Virginia. Lewis McK. Bell was in custody
of James F. Webster, captain of the police force of the city of Alexandria, un-
der conviction before the mayor of that city for the violation of a city ordi-
nance. The city of Alexandria, on 12th May, 1894, passed an ordinance con-
taining the following provision:
"Sec. 49. On every express company having an office in the city of Alex-

andria, Virginia, and receiving goods, wares and merchandise, and forward-
ing them to points within the state of Virginia, or receiving goods, wares or
merchandise within the state of Virginia, and delivering them in the city of
Alexandria, there shall be levied and collected a license tax of $150. This
ordinance shall be of force from its passage."
The United States Express Company, a joint-stock company under the laws

of New York, is engaged as common carrier in the express business through-
out many states of the Union. It has an office in the city of Alexandria, in
which Lewis McK. Bell is the chief manager and agent. A part of the busi-
ness of the company is transporting from other states into the city of Alex-
andria packages of goods, wares, and merchandise, and in delivering them in
that city, and in receiving goods, wares, and merchandise in Alexandria, and
transporting and delivering them elsewhere. All express packages sent from
Alexandria elsewhere are forwarded to Washington, in the District of Co-
lumbia, and thence forwarded to their destination. Very many express pack-
ages so forwarded are destined for points in the state of Virginia, and are
thus sent from Alexandria through Washington to those points in Virginia.
The express company refused to pay this license tax. Thereupon the pro-
ceedings were instituted against Lewis McK. Bell, its manager and agent, un-
der which he was convicted and was in custody as stated. An application
was made for his release under habeas corpus before the circuit court of the
United States; and, upon hearing the application, Bell was released from
custody, upon the ground that the express company was engaged in interstate
commerce, and that the ordinance in question was a regulation of interstate
commerce, and so void. This is an appeal from this decree.
Samuel G. Brent and E. B. Taylor, for appellant.
John M. Johnson, for petitioner.'
Before GOFF and SIMONTON, Circuit Judges.
SIMONTON, Circuit Judge (after stating the facts). Is this ordi-

nance of the city of Alexandria a regulation of and a tax upon com-
merce between the states? There can be no question that a state,
and municipal corporations within a state, acting under state au-
thority, can impose a license upon all business conducted by common
carriers within a state. W. U. Tel. Co. v. Texas, 105 U. S. 460; SV.
U. Tel. Co. v. Alabama State Board of Assessment, 132 U. S. 472,
10 Sup. Ct. 161; Postal Tel. Cable Co. v. City Council of Charleston,
153 U. S. 692, 14 Sup. Ct. 1094. But in the imposition of such tax
the interstate business must be discriminated from the infra state
business, or it must be made capable of such discrimination, so that
it may clearly appear that the infra state business alone is taxed.
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Ratterman v. Telegraph Co., 127 U. S. 411, 8 Sup. Ct. 1127; State
Freight Tax Cases, 15 Wall. 232; Express Co. v. Seibert, 142 U. S.
339, 12 Sup. Ct. 250. Does the ordinance in question make such
discrimination, or can such a disclimination be made under its
terms? The tax is on every express company having an office in
the city of Alexandlia, and receiving goods, etc., and forwaJding
them to points within the state of Virginia. Receiving them from
what points? Evidently from any quarter within or without the
state, for the next sentence is "or receiving goods, wares and mer·
chandise within the state of Virginia, and delivering them in the
city of Alexandria." This is a descliption of the business taxed. It
includes all the business of the express company, and on that business
imposes a tax of $150. The tax is not confined to such business as
it does within the state of Virginia, nor is any distinction made
between the business done within the state and that done without
the state. If the express company does any business within the
state of Virginia, and has an office in Alexandria, and thus within
reach of the taxing power, it is made to pay on the whole business
of receiving and forwarding, from whatever points, the tax of $150.
The distinction here drawn is illustrated in the case of Express Co.
v. Seibert, supra. That case discussed the question whether an act
of the state of Missouri taxing express companies was in conflict
with the interstate commerce law:
"The act, after defining in its first section what shall constitute an express

company, or what shall be deemed to be such in the sense of the act requiring
such express company to file with the state auditor an annual report 'show-
ing the entire receipts for business done within the state of each agent of
such company doing business in this state,' etc., further provides that the
amount which any express company pays 'to the railroads or steamboats
within this state for the transportation of their freight within this state' may
be deducted from the gross receipts of the company on such business, and
the act also requires the company making the statement of its receipts to
Include as such all sums earned or charged 'for the business done within this
state,' etc. It is manifest that these provisions of the statute, so far from
Imposing a tax on receipts derived from the transportation of goods between
other states and Missouri, expressly limit the tax to receipts for sums earned
and charged for business done within the state. 'rhis positive and oft-re-
peated limitation to business done within the state-that is, business begun
and ended within the state-is evidently intended to exclude, and the lan-
guage employed does exclude, the Idea that the tax is to be imposed on the
interstate business of the company."
The language used in the ordinance discussed in Postal Tel.

Cable Co. v. City Council of Charleston, supra, is equally clear in its
discrimination:
"Telegraph companies or agents each for business done exclusively within

the city of Charleston, and not including any business done to or from points
without the state, and not including any business done for the government of
the United States, Its officers and agents, $500."
The ordinance of the city of Alexandria makes no discrimination

whatever between business done without and within the state; but,
imposing a tax on the company if it has an office in that city, and if
some of its business is between points in the state of Virginia, is
repugnant to the interstate commerce law, and is void.
The decree of the circuit court is affirmed, with costs.
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WERTHEIMER et al. v. UNITED STATES.

(Circuit Court, S. D. New York. May 9, 1895.)

CUSTOMS DUTIES-EMBROIDERED GLOVES-AcT OCT. 1, 1890.
Ladies' kid gloves, embroidered with more than three single strands or

cords, are Hable to a duty of 50 cents per dozen pairs, under the provision
of paragraph 458 of the act of 1890, in addition to the other applicable
rates therein speeified, although such gloves may be commercially known
as "three row embroidered" gloves'. The words "with more than three
single strands or cords," In paragraph 458, refer to the actual number of
single strands or cords upon the glove, and not to any commercial desig·
nation thereof.

At Law.
Appeal by Importers from decision of the board of Un1ted States general

appraisers affl.rmlng the decision of the colleetor of customs at the port of
New York in the classification for duty of certain ladies' kid gloves, embroi-
dered, upon which the colleetor assessed an additional duty of 50 cents per
dozen pairs, under the provisions of paragraph 458 of the act of 1890, and
under the particular clause thereof reading: "On all embroidered gloves with
more than three single strands or cords, fifty cents per dozen pairs."
The protest of Wertheimer & Co., importers, claimed that, while the gloves

were embroidered, they were not embroidered with "more than three single
strands or cords," and were not subject to such additional duty of 50 cents
per dozen pairs. The evidence tended to show that gloves of this character
were known in trade as "three row embroidered gloves." As a matter of fact.
however, there were actually more than three single strands or cords on said
gloves, although there were but three rows of embroidery thereon. Each of
said rows of embroidery contained more than one single strand or cord.
On behalf of the United States, it was contended that this was a designa-

tion of the articles by specific and particular description, and referred only to
their actual condition, and not to any commercial designation thereof, and.
while these gloves might be known In trade as "three row embroidered gloves,"
as a matter of fact they had upon them nine single strands or cords, or three
single strands In each row of embroidery.
W. Wickham Smith, for importers.
Henry C. Platt, Asst. U. S. Atty., for the United States.

TOWNSEND, District Judge (orally). It appears that the board
of general appraisers classified the gloves in question for duty ac-
cording to the actual number of single strands or cords on each
glove. It has not been proved that there is any established com·
mercial designation by which such gloves are known which conflicts
with such classification; and the decision of the board of general
appraisers is therefore affirmed

UNITED STATES v. FRANKEL et al.
(Circuit Court, S. D. New York. June 3, 1895.)

No. 2,152.
CUSTOMS DUTlES-DIAMONDS-AcT AUG. 28. 1894.

Diamonds, cut but not set, held dutiable at 25 per cent. ad valorem, un-
der paragraph 338, Act. Aug. 27, 1894, as "precious stones of all kinds,
cut but not set," and not free of duty, under paragraph 467 of said act.


