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This was a suit by David A. McCants and others against the
Peninsular Land Company and others to impress a trust upon the
legal title to certain lands and for an accounting. The circuit court
sustained a demurrer to the bill. Complainants appeal. Affirmed.
Robert B. Lines and Dwight C. Rexford, for appellants.
H. M. Duffield and J. T. Keena, for appellees.
Before TAFT and LURTON, Circuit Judges, and SEVERENS,

,District Judge.

SEVERENS, District Judge. This case also is like those of Gar-
rett v. Boeing (No. 197) 68 Fed. 51; Hodge v. Palms (No. 232) Id. 61;
Morancy v. Palms (No. 234) Id. 64; and Fletcher v. McArthur (No.
235) Id. 65,-and is the case of a suit in equity brought by certain
persons claiming to be the representatives of one David McCants,
an original owner of a deferred Louisiana land claim, against per-
sons who derive their title under patents from the United States to
land located under a certificate of the surveyor general of Louisiana, ,
approved by the commissioner of the general land office, issued by the
former officer to one who represented himself to be the purchaser of
the claim at a probate sale of it as of the succession of the odginal
owner. The defendants demurred. The demurrer was sustained,
and 'the bill dismissed. The facts are in all material respects the
same as in the Garrett Case (No. 197) Id., the only difference worthy
of attention being that in this the original owner, McCants, left a
will whereby he devised his other property, but as to this land claim
died intestate. The bill states "that the succession of the said David
McCants was duly opened and fully administered in the proper court
of the said parish of Ea13t Feliciana in the year 1865, and was in said
year accepted by his said heirs and owners of all the assets of said
estate capable of being reduced to possession,"-an exceedingly vague
allegation, which we have some difficulty in construing. There is
no allegation that there was any order of the court disposing of any-
thing, and, as this claim was not one capable of being reduced to
possession, the inference is that it was not administered at all, but
was an unnoticed waif. That being so, it was competent for the
parish court to administer it in an independent proceeding. Whether
it would hav.e been a more regular way to have opened the first pro-
ceedings, and dealt with it in that, we do not undertake to say.
There was a choice of ways. This brings the case within the scope
of the same principles as those upon which the Garrett Case was de-
cided, and leads to an affirmance of the decree. The decree of the
court below is accordingly affirmed.

....
GAY MANUF'G CO. v. CAMP.

(Circuit Court of Appeals, Fourth Circuit. May 31, 1895.)
No. 106.

EQUITY 1:'RACTICE-MASTER'S REPORT-ExCEPTIONS.
No exception to a master's report, based upon matters of fact, should

be heard by the court, unless such matters have been brought to the rnaa-
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ter's attention and exception taken before him.' Manufacturing Co. v.
Camp, 13 C. C. A. 137, 65 Fed. 794, reaffirmed.

Appeal from the Oircuit Court of the United States for the East·
ern District of Virginia.
This was a petition for a rehearing of the appeal from the order

made upon the petition of William N. Camp and others for the
payment to them of certain moneys by the receivers of the Gay
Manufacturing Company. See 13 C. C. A. 137, 65 Fed. 794.
Archibald H. Taylor, for appellant
Robert R. Prentis, for appellee.
Before FULLER, Circuit Justice, and GOFF and SIMONTON, Cir·

cuit Judges.

SIMONTON, Circuit Judge. We have carefully considered the
petition praying a reargument in this case. We see no reason for
. granting its prayer. At the hearing in this court, counsel for ap-
pellant presented a full and exhaustive argument covering all the
points of the case. The court came to its conclusion thereon.
The gravamen of the objection to the opinion of the court is the
suggestion made as to the practice of confining the exceptions to
a master's report to the exceptions taken before him. 'This sug-
gestion is made on the authority of the decisions of the supreme
court and of justices of that court on circuit. The rule is prescribed
in 2 Daniell, Ch. Prac. 1314; and the decisions quoted,-McMicken
v. Perrin, 18 How. 507; Gaines v. New Orleans, 1 Woods, 104, Fed.
Oas. No. 5,177; to which may be added Cowdrey v. Railroad Co.,
1 Woods, 331, Fed. Cas. No. 3,293; Topliff .v. Topliff, 145 U. S., at
page 173, 12 Sup. Ct. 825,-all made after the adoption of rule 83,
which it is insisted changed the rule in Daniell. The case of Hatch
v. Railroad Co., 9 Fed. 856, incorrectly quoted in the petition as 7
Fed., was examined and considered by the court. "A master is ap-
pointed by the court to assist it in various proceedings incidental to
the progress of a cause before it, and he is usually employed to take
and state accounts, to take and report testimony, to perform such
duties as require computation of interest, the value of annuities,
the amount of damages in particular cases, and similar services."
Kimberly v. Arms, 129 U. S. 523, 9 Sup. Ot. 355. In other words, he
finds all the facts bearing upon the matters referred to him, and reo
ports them to the court, to aid it in coming to its conclusions upon
the case made. To make this aid effectual, all the matters referred
should be reported on. If, in the progress of the references, the
parties neglect or omit to bring before the master all the facts
bearing upon the matters referred, and necessary to a correct con-
clusion by the court, they are in default. And by this default the
court is deprived of the aid sought in ordering the reference. If
the master omit or neglect to report all the facts produced before
him bearing upon the matters referred, he is in default. The parties
are put to a disadvantage, and the report should be recommitted,
unless the parties supply the omission by stipulation. It is true
that in some of the circuit courts a loose practice has grown up, and
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exceptions to a master's report are entertained, dealing with facts
to which his attention was never called. This practice does not
commend itself. It frequently operates a surprise, and it shuts the
door to any explanation. It gives room for the display of skill and
strategy on the part of ingenious counsel. It may secure success
at the expense of right. When there exists a rule of practice, in-
culcated and approved by recognized authority, it should be followed.
To prevent misapprehension, it is best to state that we do not re"
quire the conclusions of the master on matters of law to be first
excepted to before him. This is unnecessary. 2 Daniell, Ch. Prac.
1314. But we do require that matters of fact upon which exceptions
to his report are made be brought to his attention, in order that he
might report them. In the case at bar the master was directed
''to inquire as to the facts stated in the petition, and to report to the
court what amount of money, if any, is due to the said W. N. Camp by
reason of the facts stated in the petition, together with any other mat·
tel' specially deemed pertinent by the master, or required by any of
the parties to be so stated. We find in his report the amount claim-
ed by the petitioner, and we find also certain items introduced by re-
spondent as a set-off to his claim, passed on by the master. We can-
not discover that the sum claimed as liquidated damages was ever
called to his attention, or that he was ever requested to report on it.
This court, however, did not dismiss the appellant for not observing
this rule, but it followed the course adopted by Justice Bradley in the
cases quoted from Woods, and, contenting itself with calling at-
tention to the proper practice, went on, and decided the case as if
the objection had been made in the proper time and in the proper
place. The court, as constituted, which rendered the decree com·
plained of, have been consulted by the court to whom the petition
was addressed. No one of the judges concurring in the judgment
desires a rehearing. The motion is denied.

LATTA et at. v. GRANGER.
(Circuit Court of Appeals, Eighth Circuit. May 6, 1895.)

No. 446.
1. ApPEAL-DECISION AND MANDATE-DUTY OF COURT BELOW-ACCOUNTING OF

RENTS AND PROFITS-CONFLICTING EVIDENCE.
One H. leased from plaintiff a lot in the Hot Springs reservation, Ark.,

but was subsequently ousted by the United States under claim of superior
title. He then leased the lot from the United States, and afterwards pur-
chased it according to an award made by the commissioners appointed
to adjust conflicting land claims in the reservation. Act March 3, 1877 (19
Stat. 377). Afterwards, plaintiff obtained a decree against H.'s grantees,
declaring that they held the title in trust for bim, and requiring convey-
ance thereof. On appeal, the supreme court confirmed plaintiff's title, but
reversed the decree because the account of rents and profits had not been
properly stated, saying, in substance, that rents and profits should not
be allowed prior to the commencement of the suit, and that no increased
rent should be allowed on account of improvements. Held, that this dec,ree
merely directed the circuit court to ascertain the fair rental value, and
plaintiff was not entitled to have the rents measured by the terms of the
original lease from bim to H.


