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to an administration that there should be debts to be satisfied, and
the estate is equally a succession whether there be charges upon it or
not.
4. The contention that the appointment was made without any no-

tice to the parties interested, either personal or by publication, is an·
swered by the decision in Simmons v. Saul, where precisely the same
objeetion was taken. The court in that case, after referring to
article 1190 of the Code, which provides for the settlement of small
estates in a summary manner, and which the court thought au-
thorized the appointment of an administrator without notice, went on
to say that, jurisdiction having attached by the presentation of a
petition containing the necessary representations, the failure to give
the notice, although required by law, or any other informality or
defect in the subsequent proceedings, would nO't oust the juri!,!dic-
tion, nor render the proceedings collaterally assailable; citing Grig·
non's Lessee v. Astor, 2 How. 319; McNitt v. Turner, 16 Wall. 366;
Thompson v. Tolmie, 2 Pet. 157; Mohr v. Manierre, 101 U. S. 417;
Comsto"ck v. Crawford, 3 Wall. 396; Florentine v. Barton, 2 Wall.
210; Thaw v. Ritchie, 136 U. S. 519,10 Sup. Ct. 1037.
For these reasons we think the decree of the circuit court is right,

and it is therefore affirmed.
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One V., a citizen of Louisiana, was the owner, prior to 1835, of a land
claim, confirmed to him by act of congress pursuant to the provisions of
the treaty of cession of Louisiana, and to the report of the commissioners
appointed to carry out such provisions. In 1835, V. conveyed such claim
to the predecessors of the complainants. By the act of congress of June 2,
1858, provision was made for issuing certificates to the owners of such
claims, upon which locations of land might be made, no limitation of time
for applying for such certificates being imposed. In 1872 proceedings were
taken in a parish court in Louisiana to obtain administration upon the
estate of V., and to sell the land claim as a part of hIs succession, and, un-
der such proceedings, the claim was sold to the predecessors of defend-
ants, who obtained the certificates provided by the act of 1858, and, soon
after, located the l3ame on the land in controversy. Upwards of 20 years
later the complainants, who had until then been ignorant of the proceed-
ings in the matter of V.'s estate, filed this bill to have defendants de-
clared to hold the legal title of the land as trustees for them. HelrJ, that
the proceedings in the parish court in 1872 could have no effect upon the
claim which had been sold In 1835 by V. himself.

2. LACHES-STALE CLAIM.
HelrJ, further, that as complainants had no reason to watch proceedings

relating to the estate of V., or to suspect that their rights would be affected
by any such proceedings, it could not be held that they were barred by
laches from asserting their claim, nor that such claim was stale.
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Palms, deceaseu, and others, to impress a trust upon the legal title
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District Judge.

SEVERENS, District Judge. This is a suit in equity instituted
by a bill filed in the United States circuit court for the Eastern
district of Michigan. The case stated in the bill resembles that of
Garrett v. Boeing (No. 197) 68 Fed. 51, in all essential particulars
except one. The equitable title which the complainants assert is
founded Upon a deferred private land claim against the United
States, of date 1789, for 2,708 acres of land, which land claim
originally belonged to one Antonio Vaca. Similar proceedings to
those in the Garrett Case were had in the year 1872 in the parish
court of Catahoula parish, in Louisiana, at the instance of Daniel
J. Wedge, in which the petition was in form substantially the
same as in the Garrett Case, and was followed by like proceedings,
resulting in a sale of the said land claim to one W. H. Hawford.
The surveyor general of Louisiana issued to Hawford a certificate
of location, which was on the 19th day of November following cer-
tified by the commissioner of the general land office as receivable ac-
cording to its terms at any land office in the United States for the lo-
cation of land subject to entry and private sale. This surveyor gen-
eral's certificate, thus approved, was located at the United States
land office at ltfarquette, in the state of Michigan, upon the lands de-
scribed in the bill. The lands thus located were afterwards patented
by theUnited States to persons whose titles, respectively, the defend-
ants now have, and under which they deraign title and are in pos-
session. The complainants, according to the allegations of the bill,
have themselves acquired the rights of Antonio Vaca, the original
owner of the claim, and they say, in paragraph 3 of their bill, "that
the rights of the said Antonio Vaca in respect to said land claim
were by him aliened, sold, and conveyed by deed duly recorded No-
vember 7, 1835, in the parish of Carroll, state of Louisiana, in which
parish the said land claim was then embraced, to one Andrew H.
Adams." And it is from the said Andrew H. Adams that they trace
their title. In other respects the material facts are as above stated,
and the grounds upon which the bill is rested are the same as in
the case above referred to. The defendants demurred to the bill.
'rhe demurrer was sustained by the court below, and the bill dis-
missed, and thereupon the complainants brought the case here on
appeal.
'rhe complainants contend that the probate court of Catap.oula

parish had no jurisdiction or authority over this land claim as
constituting a part of Vaca's succession, and we think this conten-
tion must besustamed. If the statement contained in paragraph
3 of the bill is true, and the demurrer admits it to be so, this land
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claim had been sold and conveyed by Antonio Vaca during his life,
and the deed conveying the same had been on record for 37 years
before Vaca's succession was opened by the proceedings in the
Catahoula parish court, upon the foundation of which the defend-
ants' title rests. It follows, therefore, that this land claim was not
embraced in Vaca's succession, and was not subject to administra-
tion as part thereof. It seems too clear for argument or discussion
that the probate court has no authority to divest and dispose of the
title to property which the decedent has in his lifetime duly con·
veyed to other persons. Walker v. Daly, 80 Wis. 222, 49 N. W. 812;
Grevemberg v. Bradford, 44 La. Ann. 400,421, 10 South. 786. The per-
sons who held the land claim at the time when the probate proceed·
ings in question were instituted were not parties to those pro-
ceedings and had no notice of them. It is only upon the idea that
the proceedings in the probate court are proceedings in rem that
personal notice is not deemed essential to the validity of the pro·
ceedings. The res is tbe property of the succession in a case like
this, and the jurisdiction attaches to the substance of that as it ex-
isted at the death of the decedent. This view of that subject makes
it necessary, in determining the case, to consider other questions
which we did not find it necessary to pass upon in the Garrett
Case.
The defendants object to the theory upon which the complain-

ants seek to hold them as constructive trustees. There certainly
seems some incongruity (and this incongruity was commented upon
in the case of Grevemberg v. Bradford, 44 La. Ann. 400, 10 South.
786) in averring in one part of their bill that the probate proceed-
ings were utterly void, and therefore conveyed no right or title
whatever to the scrip upon which the lands were located, and then
insisting in another part that in what they did Wedge, as pro-
moter of the proceedings, and Hawford, as purchaser of the claim
at the probate sale, and his down to the time of the
location of the land, should be held and treated as trustees for the
real owners of the land. That is not exactly the ground upon which
the complainants' case ought properly to be rested. It was by the
use of the evidence of the void probate proceedings as color of title
to the land claim that the scrip, which upon its face represented
the substance of the thing owned by the complainants, was ob-
tained from the surveyor general and the land department. This
scrip was effective in the location and procurement of the legal
title of the land by a patent from the United States, whereby the
defendants have become possessed of property which the United
States intended to confer upon the rig-hUnl owners of the land
claim, and upon this foundation we think the bill may be rightfully
sustained. Meader v. Norton, 11 ,Vall. 442; Johnson v. Towsley,
13 Wall. 72, 87; Widdicombe v. Childers, 124 U. S. 400, 8 Sup. Ct.
517, and the cases cited at page 404, 124 U. S" and page 517, 8 Sup.
Ct.
lt is further insisted by the defendants that complainants' claim

is stale, and that their laches has been such as ought justly to de-
bar them from prosecuting the suit. To our minds, this is tbf'
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most difficult branch of the controversies involved in these litiga-
tions; but upon the facts stated in the bill we are inclined to hold
that .this defense is not maintainable. The complainants were the
owners of this claim. They, and those from whom they derived
title, were the owners of this claim by purchase from the original
owner. There was no reason why they should watch the proceed-
ings in the parish courts of Louisiana to see what might be done
with respect to the succession of Antonio Vaca; and nothing that
was done by the defendants, and those through whom they claim
title, so far as we can find, was anything of which the complainants
were required to take notice, and of which they would be likely to
have any notice in fact. So far as they knew, no entry upon their
rights was impending or threatened, and we are unable to see that
the defendants have any right to say that the complainants should
have moved earlier to prevent that which the complainants had
not the least reason to suspect. The complainants apparently owed
no duty to the defendants, who, without their knowledge or subse-
quent discovery, had secretly invested themselves with the com-
plainants' title under color of a false assumption of right. "Such
defenses (laches and the statute of limitations) cannot prevail
where the relief sought is grounded on a charge of secret fraud,
and it appears that the suit was commenced within a reasonable
time after the evidence of the fraud was discovered." Meader v.
Norton, 11 Wall. 442, 458. And this rule was applied by the su-
preme court of Wisconsin in the case of Walker v. Daly, 80 Wis.
222, 49 N. W. 812, to almost precisely such a case as this.
Again, the defendants insist that the complainants ought not to

maintain their bill because the defendants have invested their time,
money, and skill in the location of the lands and in securing the
products thereof, which land and products the complainants now
seek to recover from them, in the doing of which the defendants
have acted in good faith. But no such question arises upon the
pleadings as they now stand, and it would be premature for us to
express an opinion upon questions which may be involved in issues
possible to be hereafter raised. For the same reason it is not ex-
pedient to now decide what may be the scope and measure of the
ultimate relief to be awarded the complainants if they shall suc-
cessfully maintain their suit. For the reasons above stated, we
think the decree of the court below should be reversed, and the
ease remanded, with directions to give leave to the defendants to
answer the bill. ...
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PROBATE COURT-DECREE-PROPERTY AFFECTED.
Upon facts similar to those in Hodge v. Palms, 68 Fed. 61, a decree of

a probate court, granting administration of the estate of a decedent. cannot
affect property conveyed by such decedent in his lifetime.


