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son, 80hio, 108; Mason v. Messenger, 17 Iowa, 261, 272; Smith v.
Smith, 22 Iowa, 516, 518; Railway Co. v. Hall, 37 Iowa, 620, 622. This
is not a suit to set aside or avoid the decree of the court in Lee coun-
tJ, nor has any 'such suit been brought. The appellants do not pray
here for an avoidance of that decree. The only plea they make
with reference to it is that it is not a bar to this suit, because it was
procured by the fraud they allege. They have mistaken the law.
This is a suit between some of the parties to the suit in the district
court of Lee county, and the assigns of other parties to that suit,
to retry the very questions there adjudicated 16 years ago; and, so
long as that decree stands, it is a complete bar to this proceeding,
even if it was procured by the fraud and imposition which the ap-
pellants plead. The decree below must be affirmed, with costs, and
it is so ordered.

FARMERS' LOAN & TRUST CO. v. NORTHERN PAC.R. CO. et al.

(Circuit Court, E. D. Wisconsill. June 17, 1895.)

ltAILROAD COMPANIES-RECEIVERS-PREFERRED CLAIMS-DIVERSION OF FUNDS.
A judgment was recovered against a railroad company, which gave bond

and appealed. Pending appeal, the road went into the hands of receivers
appointed in an action by the trustee for bondholders to fore<>lose a mort-
gage executed prior to the recovery of the judgment. The judgment was
affirmed, and the receivers petitioned for leave to pay it out of the funds
accruing from the operation of the road since the receivership, on tIle
ground that the owner of the judgment was about to sue the sureties on
the appeal bond, who had become bound solely for the accommodation
of the company, and that, by virtue of such bond, the assets of the road
had been preserved and increased by the amount of the judgment. Hela,
that the claim of the sureties could not be thus given preference over the
mortgage bonds, as the lien of the latter was superior to that of the judg-
ment, and there had been no diversion of funds to the benefit of the bond-
holders so as to create an equity to a preference. Farmers' Loan & Trust
Co. v. Kansas City, W. & N. W. R. Co., 53 Fed. 182, disapproved.

In Equity. Bill by the Farmers' I..oan & Trust Company against
the Northern Pacific Railroad Company and others to foreclose a
mortgage, and for the appointment of receivers. The receivers pe·
titioned for leave to pay a judgment rendered against the road prior
to their appointment.
Sullivan & Cromwell and Miller, Noyes, Miller & Wahl, for reo

ceivers.
Turner, McClure & Rolston, for complainant.
Michael H. Cardozo, for Johnston Livingston.

JENKINS, Circuit Judge. In October, 1887, one O'Brien recov-
ered a judgment against the Northern Pacific Railroad Compauy in
the district court for the Fourth judicial district of the then terri-
tory (now state) of Washington, sitting in and for the county of
Yakima, for the sum of $6,000, and costs. The company sued out
a writ of error in the supreme court of the territory to review such
judgment, and thereupon executed a supersedeas bond with sure·
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ties. The judgment was on the 7th day of March, 1889, affirmed by
the supreme court of the territory. Thereupon the defendant com-
pany caused a writ of error to be issued out of the supreme court
of the United States to review the judgment of the supreme court
of Washington Territory, and another supersedeas bond was there-
upon given with certain other persons as sureties. This last writ
of error was dismissed in November, Railroad Co. v. O'Brien,
155 U. S. 141, 15 Sup. Ct. 30. The receivers of the railroad com-
pany, who were appointed by this court in August, 1893, now pe-
tition the court, upon the facts above stated, and upon the further
assertion of fact that the owner of the judgment is 31bout to insti-
tute suit against the sureties upon the supersedeas bonds to recover
the amount due upon the judgment, for authority to pay the judg-
ment out of funds in their hands accruing from the operation of the
road since the receivership. The receivers advise the court that
the sureties became bound solely as matter of accommodation and
convenience to the company, and without pecuniary advantage of
any kind to themselves. They also assert that, by virtue of the
supersedeas bonds, "the. assets of the Northern Pacific Railroad
Company which came into the hands of your petitioners as receivers
have been preserved, and were increased by the amount of such
judgment which would have been collected out of the assets of said
company if said supersedeas bonds had not been given." The trust
company, complainant, which is the trustee under all of the mort-
gages here sought to be foreclosed, answers to the petition that in
view of the fact that, if the judgment had been paid before writ of
error sued out and supersedeas bonds given, the assets of the com-
pany coming into the hands of the receivers would have been de-
creased in amount, and in view of the peculiar hardships of the case,
it consents to the granting of the prayer of the petition. The rep-
resentative of the second mortgage bondholders, who has been
made a party to the suit, opposes the granting of the petition, and
denies the right of the court by such order to diminish the fund
from which their mortgage should be paid.
I had occasion in the case of Farmers' Loan & Trust Co. v. Green

Bay, W. & St. P. Ry. Co., 45 Fed. 664, to discuss the principle
which underlies the allowance of preferential claims in the case of
railroad foreclosures, and found it to be bottomed upon the idea of
diversion of funds in equity belonging to the general creditors in
preference to bondholders. I there said:
"The gross income arising from the operation of a railway should be first

applied to the payment of the expenses of operation, proper equipment, and
needful improvements. It the Income be diverted to the payment of bonded
interest in disregard of the payment of such expellses, there should be res-
toration to original equitable right Failing diversion, there can be no res-
toration. The amount of restoration is dependent upon the amount of di-
version."

I also there said that in case of failure by the trustee to take pos-
session upon default, as the road must be kept a going concern,
equity would recognize as preferential the expense of operation after
default and within a limited time prior to the receivership, because
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the expense of operation was indispensable to the preservation of
the property. The latter ground is founded sometimes upon an
implied assent by the bondholders growing out of their failure to
take possession; sometimes upon the ground of laches; sometimes
upon the ground of estoppel. In view of the hardship which will
result to the sureties if they should be compelled to pay the judg-
ment in question, I have taken occasion to reconsider the subject
of preferential claims. A careful review of the whole question
leaves no doubt in my mind of the correctness of my former holding.
The rule was stated by Chief Justice Waite in Burnham v. Bowen,

111 U. S. 776,4 Sup. Ct. 675, as follows:
"That, if current earnings are used for the benefit of mortgage creditors

before current expenses are paid, the mortgage security is chargeable in
equity with the restoration of the fund which has thus been improperly ap-
plied to their use."
In St. Louis, A. & T. H. R. Co. v. Cleveland, C., C. & I. Ry. Co.,

125 U. S. 659, 674, 8 Sup. Ct. 1011, the court again declares the rule,
and observes:
''There has been no departure from this rule in any of the cases cited. It

has been adhered to and reaffirmed in them all."
In the case of Kneeland v. Trust Co., 136 U. S. 89, 97, 10 Sup. Ct.

950, the supreme court had occasion again to consider the subject,
and observes as follows:
"The appointment of a receiver vests in the court no absolute control over

the property and no general authority to displace vested contract liens. Be-
cause in a few specified and limited cases this court has declared that un-
secured claims were entitled to priority over mortgage debts, an idea seems
to have obtained that a court appointing a receIver acquires power to give
such preference to any general and unsecured claims. It has been assumed
that a court appointing a receiver could rightfully burden the mortgaged
property for the payment of any uns·ecured indebtedness. Indeed, we are ad-
vIsed that some courts have made the appoIntment of a receiver conditional
upon the payment of all unsecured indebtedness in preference to the mort-
gage liens sought to be enforced. Can anything be conceived which more
thoroughly destroys the sacredness of contract obligations? One holding It
mortgage debt upon a railroad has the same right to demand and expect of
the court respect for his vested and contracted priority as the holder of a
mortgage on a farm or lot. So, when the court appoints a receiver of rail·
road property, it has no right to make that receivership conditional on the
payment of other than those few unsecured claims which, by the rulings of
this court, have been declared to have an equitable priority. No one is bound
to sell to a railroad company, or to work for it, and whoever has dealings
with a company whose property is mortgaged must be assumed to have
dealt with it on the faith of its personal responsibility, and not in expecta-
tion of subsequently displacing the priority of the mortgage liens. It is tIle
exception, and not the rule, that such priority of liens can be displaced.
We emphasize this fact of the sacredness of contract liens for the reason that
there seems to be growing an idea that the chancellor, in the exercise of its
equitable powers, has unlimited discretion in this matter of the displacement
of vested liens."
See, also, Penn v. Calhoun, 121 U. S. 251,7 Sup. Ct. 906.
The law is established upon the authority of the ultimate tribunal,

notwithstanding the contrary opinion held by some subordinate
courts, that general creditors of a railroad company cannot with re-
spect to the income of the road after receivership be allowed pl'i-
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ol'ity to the mortgage where there has been no diversion of fundS'
to the benefit of the mortgage interest, working injury to the general
creditor, or where the mortgage bondholders have not unduly de-
layed the assertion of their rights after default, and have not lain
by and permitted an indebtedness to accrue for the operating ex-
penses of the road when possession should have been taken by the
trustee, and with which expenses they should therefore be charge-'
able. A court of equity has not the prerogative to thus displace the
lien of a mortgage, or to charge the general indebtedness upon the
corpus of the estate in priority to the mortgage lien.
Within the rule thus declared, has any equity been shown which

would authorize the granting of relief to these sureties? At the
date of the judgment there were outstanding mortgages upon the
entire or parts of the main line of railway securing bonds now out-
standing to the enormous amount of $76,429,000. The sureties
dealt with the company with knowledge of this fact, and were
chargeable with knowledge of it. They voluntarily assumed the
obligation, relying upon the company to protect and indemnify
them. They required no security for their assumption of liability.
Upon what ground, then, can it be claimed that they should now
be allowed pr,iority, not only over general creditors of the company,
but that vested mortgage rights existing when they signed these
bonds should be subordinated to the payment of the debt which
thev assumed? It is said that the assets which came into the
hands of the receivers have been thereby preserved, and were in-
creased by the amount of the judgment which would have been
collected out of the assets of the company if the supersedeas
bond had not been given. Does this furnish sufficient reason to
postpone the lien of the mortgages to the payment of this debt?
The judgment which was stayed was a lien subordinate to that of
the mortgages, and could only have been enforced subject to them.
It might possibly have been collected out of the current income of
the road; but that fact, I think, could not avail to displace the pri-
ority of recorded liens without a showing that by reason of nonpay-
ment, property not subject to the mortgages had come to the posses-
sion of the receivers, and had been appropriated to the benefit of
the bondholders. Possibly, such property might be followed; but
in such case could the sureties be preferred to the other general
creditors? The argument would give priority to every general
creditor of the road, and would render substantially worthless every
mortgage lien. 'l'his railroad company is bankrupt, with an enor-
mous bonded debt and an immense floating unsecured debt. There
is here no claim of diversion of funds. The proposition, stripped
of its verbiage, amounts simply to this: 'That general creditors of
the railroad company are in law and in equity to be preferred to
mortgage creditors. I am not aware of any decision going quite
so far, although it must be confessed that the case of Farmers'
Loan & '1'rust Co. v. Kansas City, W. & N. W. R. Co., 53 Fed. 182,
is a dangerous approximation to such holding. I think that case to
be in direct antagonism to the rulings of the supreme court, and
I am not able to follow it. The argument that, in analogy to the
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principle of the maritime law, ;:t mortgage of a railroad should be
subordinated to claims for repairs and supplies, is plausible, bUt,
in my judgment, quite fallacious. It is made in misconception of
the underlying principle of the admiralty that repairs and supplies
are awarded priority when, and only when, they are furnished in a
foreign port, solely upon the credit of the vessel, and when, and
only when, they are absolutely necessary to enable the ship to
finish her voyage, and thus to preserve the security of the mortgage.
The pr'inciple is grounded upon necessity. The ship in the course
of her voyage has arrived at a foreign port in distress, and is unable
to pursue the voyage or return to her home port. The owner is
presumed to be unknown, and to be without credit at the foreign
port. Unless the master can obtain the needed repairs and sup-
plies, and pledge the credit of the vessel therefor, the ship will rot
at the wharf, and the mortgage security be put in jeopardy. 'l'here-
fore it is that from the very necessity of the case the master is au-
thorized to pledge the credit 01 the vessel for necessary repairs and
supplies. If, however, the supplies be in fact furnished upon the

of the owner, although necessary, the admiralty accords no
maritime lien fo,r them; and the burden is also rested upon the ma-
terial man to show that the repairs or supplies furnished were nec-
essary to the continuance of the voyage. There is manifestly no
such condition of things in respect of a railway, and the analogy
does not obtain.
Upon this subject the supreme court of Alabama in Meyer v. John-

ston, 53 Ala. 237, 345, well observeS:
"A ship far from home, in distress, and without recourse, must perish, and

perhaps her crew with her, if a bottomry bond given then for repairs ana
supplies shall not have precedence of other liens upon the vessel. But the
court does not consider a railroad on terra firma so beyond the reach ot help
from those who own it or are concerned in it as to justify the adoption in
such case of the rule relating to a ship abroad and about to perish."
In Railroad Co. v. Cowdrey, 11 Wall. 459, 482, the supreme court

has distinctly held that the principle giving priority to the last
creditor for aiding to conserve the thing "has never been intro-
duced into our laws except in maritime cases, which stand on a par·
ticular reason."
I cannot yield assent to a doctrine that would practically destroy

the immense bonded interest in railway properties, and place mort-
gage securities at the mercy of reckless and hostile directors.
Mr. Justice Brewer well observes in Kneeland v. Trust Co., supra,

that:
"No one is bound to sell to a railroad company or work for it, and who-

ever has dealings with a company whose property is mortgaged must be as-
sumed to have dealt with it on the faith of lts personal responsibility, and
not in expectation of subsequently displacing the priority of the mortgage
lien."
Nor, if I could here adopt to its fullest extent the principle of the

maritime law, would it prove availing to the granting of this peti-
tion. The sureties neither stipulated for security nor have they
paid the debt. They could acquire no possible right until payment,
and if they had paid, under any theory of the maritime law, they
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could only be subrogated to the rights of the judgment creditor.
As I have stated, the lien of the judgment, so far as it affected the
mortgaged property, was subordinate to the lien of the mortgage.
There is no E410wing here that execution ever issued upon the judg-
ment, or was levied upon property not subject to the mortgage, or
that any property was released by the giving of the supersedeas
bonds.
In a somewhat similar case in the admiralty the surety was ad·

judged to have no lien. Judge Dyer in that case well observed:
"When libelant incurred the obligation which ultimately he had to pay, he

had it in his power to exact security that should amply protect him; and
having omitted to do so, in the language of the court in the case cited on the
argument, he can only be considered as now possessing the rights which
arise against the person for whom he incurred the obligation for having
paid money for him which he had voluntarily and without consideration un-
dertaken to pay." The Robertson, 8 Biss. 180, Fed. Cas. No. 11,923.
The decree in this case was on appeal affirmed by Mr. Justice

Harlan.
The precise question here involved was passed upon by Mr.

Justice Brewer (then circuit judge) in the case of Blair v. Railroad
Co., 23 Fed. 523, adversely to the claim of the surety. It is urged,
however, that that case is in effect overruled by Trust Co. v. Morri-
son, 125 U. S. 607, 8 Sup. Ct 1004. In the latter case the railroad
company had mortgaged its lines to the Union Trust Company in
1871. Default in payment of interest occurred in 1873, and con-
tinued thereafter. The company was harassed by suits, and a judg-
ment was rendered in November, 1872, in favor of one Holbrook,
upon which, in October, 1874, an execution was issued, and the
sheriff threatened to levy upon the rolling stock of the company.
By the law of the state of Illinois, rolling stock is deemed personal
property, and made liable to execution and sale in the same manner
as the personal pJ;operty of individuals. The company, believing
the judgment to have been fraudulently obtained, filed a bill in
equity to enjoin proceedings for its collection. An injunction was
granted therein, upon condition of giving an injunctional bond,
with surety, for the payment of the judgment if the injunction
should be dissolved. Morrison, at the request of the company,
executed such a bond as surety. The bill for the injunction was in
I"ebruary, 1877, dismissed; and in June, 1879, the decree of dismissal
was upon appeal affirmed. Holbrook then prosecuted Morrison
upon the injunctional bond, and on the 30th day of September, 1880,
obtained judgment. In November, 1877, pending the appeal, the
trust company filed a bill for the appointment of a receiver and the
foreclosure of the mortgage. A receiver was appointed and, find-
ing this appeal with other suits pending against the company, and
being met with claims for protection by sureties on appelll bonds,
asked the court for its advice and instruction in respect to such
appeal bonds and to the protection of the sureties in the event of
adverse decision. The court, on consideration, made a decree
authorizing the receiver, in his discretion, to prosecute or defend
the appeals, and "to protect such sureties as, in his judgment, ought
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to be protected in equity and good conscience by means of the pro-
tection afforded to the property and assets of the company by
means of the giving of such bonds." He was also authorized for
the purposes of that decree to use any money coming into his hands
as such receiver, over and above the expenses of operation and
repairs. It further appeared that the receiver had used funds,
under authority of the court, in the purchase of certain real estate
which was not covered by the mortgage, and also in the purchase
of personal property and rolling stock; and this property was sub-
sequently to the sale, and by order of the court, conveyed by the
receiver to the purchaser, although it was not covered by the mort-
gage. The sale was made "subject to the lien of any and all claims
against the said railroad property assets which are now before
this court by intervening petitions, and which shall be upon final
determination and adjudication decreed to be paid as liens para-
mount to the indebtedness secured by said mortgage or trust deed."
The intervening petition of the surety was filed prior to that decree.
The court in that case emphatically affirmed the general rule which
I have sought to state, but found in that case special equities which
authorized the allowance of the claim of the surety. . There was
an actual diversion of the income to the purchase of real and
personal property, which, by subsequent order of the court, was con-
veyed to the purchaser, and which, under the decree of the court,
should have been used to protect the surety. The trust company
was also bound by the decree which authorized the receiver to pro-
tect the surety. That decree seems to have been passed either
by the express assent of the trust company or without its objection.
The trustee did not seek to obtain possession of the road until more
than four years after default in payment of remaining in-
active when it should have known that large liabilities were being
incurred by the company in the prosecution of its enterprise. The
court declare the case to be a special one, and SilY that, "taking all
the circumstances into consideration, we cannot say that equitable
relief was unduly extended in allowing the intervener's claim." It
would seem that the decision is placed largely upon the fact that
the earnings of the rol'..d had been appropriated to the purchase of
property not covered by the mortgage, and which, by supplemental
decree, was conveyed to the purchaser at the sale. The case is
peculiar in its facts, and is plainly distinguishable from the case
here presented; the court taking occasion to say that it is not its
intention to decide anything in the case in conflict with the general
doctrine which it had theretofore asserted. The trust company,
recognizing the equitable position Of a surety without reward, as-
sents to the granting of the petition here. The second mortgage
bondholders object. With whatever of favor I may be inclined to
consider the case of sureties, and however desirous to relieve them
from their liabilities, I cannot see that the court would be justified
in imposing the burden of their voluntarily assumed obligations
upon the second mortgage bondholders, who were equally innocent,
without their consent The petition will be denied.
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HATCH et at v. FERGUSON et al.
(Circuit Court of Appeals, Ninth Circuit. May 6, 1895.)

No. 167.
1. ApPOINTMENT OF GUARDIAN-Bmw-WASHINGTON STATUTE.

The statutes of Washington provide (2 HilI's Code, §§ 906,1141, 1142) that
a person appointed guardian of a minor must, before receiving letters of
guardianship,execute a bond, with sureties. H., by his will, appointed one
F. guardian of his minor children. The will made no provision for dis-
pensing with the guardian's bond, but the probate court, by error or in-
advertence, entered a decree reciting that F. was appointed, by the will,
guardian of the minors, without bond, and approving such appointment.
No bond was given by F. Held, that such decree of the probate court
was void, and F. did not become guardian of the minors.

2. JUDGMENT-COLLATERAl, ATTACK.
A suit was brought for partition of land in which the minors had an

interest, to which suit F. was made a party as guardian, and in which
he alone represented the interests of the minors. A decree of sale was
made, and the land sold, and the sale confirmed by the court. The mInors
subsequently brought a suit to set aside the sale. Held, that the decree
in the partition suit was void, und both it and the decree of the probate
court were open to collateral attack.

B. COMMUNITY PROPER'I'Y-WASRINGTON STATUTE.
H., in 1870, began living with a woman not his wife. In 1873, he located,

a land warrant, received for services as a soldier in the Mexican war, on
land for which he received a patent on January 2, 1874. In 1876,.. H. was
married to the woman with whom he had been living. Held, that such
land was not community property under the statute of Washington (1 Hill's
Code, § 1397) providing that property owned by a husband or wife, before
marriage, or acquired afterwards by gift, bequest, devise, or descent, shall
be separate property, and property otherwise acquired shall be community
property.

4. MARRIAGE-EFFECT OF STATUTE LEfUTIMA'I'ING CHILDREN.
Held,further, that the statute of Washington (Code 1881, § 2388) providing
that illegitimate children shall be made legitimate by the subsequent mar-
riage of their parents did not have the effect of making the marriage of
H. and his wife relate back to a period before the issue of the patent
for the land, though their eldest child was born before the issue of such
patent.

5. COMMUNITY PROPEHTy-LAND WARRANT.
Held, further, that the land patented to H. under a warrant for military

service rendered long before the marriage, even if patented after the
marriage, would not be after-acquired property within the statute, but
was a gift, and so the separate property of H.

6. WILLS-CONSTRUCTION.
The will of H. bequeathed $5 to his wife, and gave all his property.

real and personal, after paying such legacy and his debts, to his children,
reciting that such property was a half interest in the community property
owned by him and his wife. Held, that such recital did not estop bis
devisees from disputing that the land in question was community pro};r-
erty, nor amount to a devisE' of a half interest to his wife.

Appeal from the Circuit Court of the United States for the Dis-
trict of Washington. .
This was a suit by Dexter Hatch, Arthur Hatch, Oyrus Hatch,

and Ezra Hatch, by their next friend, Josephine Hatch, against E.
C. Ferguson, Henry Hewitt, Jr., the Everett Land Company, Jud-
son La Moure, and Minnie E. La Moure to annul a judicial sale of
certain land. The circuit court rendered a decree for the com-
plainants. 57 Fed. 966. Defendants appealed. Affirmed.


