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It becomes, therefore, unnecessary to review the several decisions
of the supreme court of Illinois to which we are referred, and which
it is asserted would uphold an action at law to assert the liability
of the appellants upon the contract in question; because, if they so
declare, the remedy at law, so afforded, would, we think, be at most
concurrent, and not in exclusion of the undoubted jurisdiction in
equity, We are of opinion that the judgment should be affirmed.

DENVER & R. G. R. CO. v. WALKER et al.
(Circuit Court of Appeals, Eighth Circuit. May 20, 1895.)
No. 578.

APPEALABLE ORDER—ORDER DIssornvING INJUNCTION.

An order made by a district judge, in vacation, befcre the act of Feb-
ruary 18, 1895, amending section 7 of the act of March 3, 1891 (26 Stat.
826, c. 517), went into effect, which dissolves a temporary restraining or-
der made o an intervening petition, is not appealable.

Appeal from the Circuit Court of the United States for the Dis-
trict of Colorado.

This was an intervening petition by the Denver & Rio Grande
Railroad Company in a suit in which the respondents, Aldace F.
Walker, John J. McCook, and Joseph C. Wilson, had been appointed
receivers of the Colorado Midland Railroad Company. A temporary
restraining order was made, on the motion of the intervener, to
prevent the receivers from laying a track. The district judge of
the district of Colorado made an order, in vacation, dissolving the
mJunctlon The intervener appealed. The receivers move to dis-
miss the appeal.

Edward O. Wolcott, Joel F. Vaile, and Henry F. May, for appel-
lant.

Charles E. Gast filed brief in support of the motion to dismiss the
appeal.

Before CALDWELL, SANBORN, and THAYER, Circuit Judges.

THAYER, Circuit Judge. The motion to dismiss the appeal in
this case appears to be well founded. The appeal was taken from
an order made at chambers dissolving a temporary restraining order
theretofore granted against Aldace F. Walker, John J. McCook, and
Joseph C. Wilson, receivers of the Colorado Midland Railroad Com-
pany. On an intervening complaint filed by the Denver & Rio
Grande Railroad Company in the suit in which the receivers had
been appointed, the circuit court for the district of Colorado granted
a temporary restraining order to prevent the receivers from laying
a track across the track of the Denver & Rio Grande Railroad Com-
pany. It also issued, in connection therewith, a rule to show cause
why an injunction pendente lite should not be granted. On the
return made by the receivers to the rule to show cause, and on the
hearing of certain testimony, the Honorable Moses Hallett, district
judge for the district of Colorado, dissolved the temporary Testrain-
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ing order aforesaid. Treating the order appealed from as an in-
terlocutory order, it is not within the purview of section 7 of the act
of March 3, 1891 (26 Stat. 826, ¢. 517), which only allows an appeal
from interlocutory orders of the circuit and district courts “grant-
ing or continuing” an injunction. The order dissolving the in-
junction, from which the appeal was taken, was made at chambers,
and in vacation, on October 3, 1894, before the act of February 18,
1895, amending section 7 of the act of March 3, 1891, was adopted. The
last- mentloned amendatory act permits an appeal from interlocutory
orders of the district and circuit courts “granting, continuing, dis-
solving or refusing to dissolve an injunction,” but that act can have
no retroactive effect. The appeal cannot be sustained on the ground
that the order appealed from is not an interlocutory order, but a
final order. The order in question did not dismiss the intervening
eomplaint on which the preliminary restraining order and rule to
show cause was obtained, but leaves that complaint still pending and
undetermined, for such further relief thereon, if any, as the court, on
final hearing of the same, may see fit to award. Moreover, the order
dissolving the injunction, from which the appeal is taken, was not
made by the circuit court, but by the district judge for the district
of Colorado, in vacation. For both of these reasons, it is not a
final order or decree from which an appeal will lie. Thomas v.
‘Wooldridge, 23 Wall. 283, 288; Moses v. Mayor, 15 Wall. 387,
390; Verden v. Coleman, 18 How. 86; McCollum v. Eager, 2 How.
61, The motion to dismiss the appeal is therefore sustained.

PENINSULAR IRON CO. et al. v. EELLS et al,
(Circuit Court of Appeals, Eighth Circuit. May 6, 1895.)
No. 4006.

1 LIEN—ADVANCES FOR PURCHASE OF RATLROAD.

In 1875, complainants, who owned bonds of a railroad which was about
to be sold under foreclosure, entered into an agreement with other bond-
holders and lienholders by which one 8. was appointed their agent to buy
the road; complainants and their associates to furnish the amount of the
price, in bonds, liens, and cash. 8. accordingly bid in the road, and the
amount of cash to be paid was fixed by the court. Shortly before the day
for its payment, 8. made a contract with complainants, reciting that they
desired to borrow the amount of cash required from them, and agreeing
that he would convey the road to the K. Ry. Co., a corporation to be or-
ganized, and would cause that company to mortgage the property to one
BE. to secure $600,000 in notes, an amount of which equal to the cash fur-
nished by complainants should be held by E. as security for the repay-
ment of such cash. Complainants furnished the cash required, which was
but a small part of that called for in the purchase, the balance being fur-
nished by 8. and his associates. 8. bought the road. The K. Ry. Co. was
organized, and 8. conveyed the road to it, upon an agreement that it should
issue the $600,000 notes and secure them by a mortgage to E., and should
issue $2,700,000 bonds, also secured by a mortgage to K., which should be
first used to pay off the notes; that the notes and bonds should be de-
posited with E., as trustee, and disposed of as 8. should direct, and the
proceeds be used by S. in the completion of the road. The K. Ry. Co.
made the notes, and secured them by mortgage, and it appointed 8. its
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financial agent, and ratified all that he had done. Soon after, by direc-
tion of 8., the notes, none of which had ever been used, and the mort-
gage securing them, were canceled, and the bonds and mortgage for
$2,700,000 were made. 8. having difficulty in raising the money to com-
plete the road by the use of the bonds, and having expended a large
amount of money in building it, and differences having arisen between the
parties interested, as to their interests, 8. brought a suit in an Iowa state
court, to which complainants and all others interested in the property
were parties, and appeared and litigated the questions arising, in which
suit all the facts relating to the property and the dealings of the parties
with it were set out, and in which the court made a decree settling and ad-
justing the rights of all the parties, and adjudging, among other things,
that the complainants and others in like situation should receive their
proper proportions, which were ascertained and fixed, of the stock of the
K. Ry. Co., in return for their contributions to its purchase. Complain-
ants received such stock, and no appeal was taken from the decree. Sub-
sequently, in order to get money to complete the road, S., pursuant to a
resolution of the board of directors of the K. Ry. Co., offered to the stock-
holders, including complainants, an opportunity to buy an amount of the
bonds of the company proportioned to their stock, at 50 per cent. of their
par value, which was estimated to be sufficient to pay the debts of the
company and finish the road. Complainants declined, and 8. and his as-
sociates purchased all the bonds, but at a higher price, and the debts were
paid, and the road finished. Afterwards, the C. Ry. Co. purchased the
bonds from 8. and his associates, for value, relying on the validity of the
mortgage securing them. The K. Ry. Co. defaulted in payment of interest
on the bonds, and the road was foreclosed and sold. Complainants, be-
fore the confirmation of the sale, brought this suit against the X. Ry. Co.,
8., the C. Ry. Co., and others interested in the property, to enjoin the
confirmation and have themselves declared entitled to a lien, superior to
the mortgage, on the road, for the share contributed by them to the pur-
chase price on the original sale. They had previously brought another suit
for the same purpose before the foreclosure, but after the sale of the
bonds to the C. Ry. Co., which had been dismissed for want of jurisdiction.
Held, that complainants acquired no lien on the road by virtue of their
contract with 8. for the issue of notes by the K. Ry. Co., and the holding
of them as security, or by virtue of the subsequent dealings of S. or E. or
others with the property.
2. SAME—RES ADJUDICATA.

Heldg, further, that the decree of the Iowa court was res adjudicata as to
any such lien, as well as all rights of complainants as against 8. or his as-
sociates, or their privies.

3. JUDGMENTS—COLLATERAL ATTACK—FRAUD.

Held, further, that in a collateral proceeding between the same parties
the decree of the Iowa court would not be a less complete bar, if shown
to have been procured by fraud or imposition.

4. REs JUDICATA. .

A judgment is conclusive upon the controversies determined thereby be-
tween the parties and their privies, and cannot be impeached for fraud
otherwise than by a direct proceeding brought to set it aside on that
ground.

5. TRUSTER UNDER MORTGAGE—DUTIES.

Until the bonds are sold or pledged, the trustee in a mortgage, made to
secure them, is the agent of the maker of the bonds and mortgage only,
and is bound to follow his directions.

Appeal from the Circuit Court of the United States for the South-
ern District of Towa.,

This was a suit by the Peninsular Iron Company and Abel Whit-
ney, as trustee for himself and Walter 8. Sears, Channing Whit-
ney, William 8. Wilcox, Porter L. Sword, the estate of Henry Hart,
deceased, the estate of Charles Rynd, deceased, and for the Illinois
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Manufacturing Company; Joseph S. Hart, administrator, and Jane
8. Hart, administratrix, of the estate of Henry Hart; Adelia S.
Angel; Joseph R. Bennett; 8. Edson Graves; Henry 8. Wilcox;
George A. Wilcox; and Abel Whitney, against Dan. P. Eells; the
8t. Louis, Keokuk & Northwestern Railway Company; Andros .
Stone; the Chicago, Burlington & Quincy Railroad Company, and
William Baldwin and C. F. Perkinsg, intervener, impleaded with Le-
ander M. Hubby, Samuel M. Carpenter, and Charles Wasson, sur-
vivors of themselves and William F. Smith, copartners by the name
of the Fulton Foundry Company; and the Bank of Skaneateles,—
to set aside a decree of foreclosure, and establish and foreclose a lien
on the road of the St. Louis, Keokuk & Northwestern Railway Com-
pany. The circuit court dismissed the bill. Complainants appeal.
Affirmed.

For decision on a question of jurisdiction in a previous suit be-
tween the same parties, see 121 U. 8. 631, 7 Sup. Ct. 1010.

Andrew Howell, H. Scott Howell, and William C. Howell, for
appellants.

Jas. H. Anderson, Palmer Trimble, H. H. Trimble, and G. Ed-
munds, for appellees.

Before CALDWELL, SANBORN, and THAYER, Circuit Judges.

SANBORN, Circuit Judge. This is an appeal from a decree dis-
missing a bill brought in September, 1887, by the appellants, the
Peninsular Iron Company, a corporation, and others, to set aside the
decree of foreclosure of a mortgage for $2,700,000 on the St. Louis,
Keokuk & Northwestern Railway Company, rendered in the circuit
court for the Southern district of Iowa on July 7, 1887, and to
establish and foreclose a superior lien to that of the $2,700,000
mortgage upon the property of this railroad company. The facts
out of which this controversy arises are substantially these:

On January 27, 1875, in the circuit court for the Eastern district
of Missouri, a decree of foreclosure of two mortgages on the Mis-
sissippi Valley & Western Railway Company was rendered, which
directed the sale of the property of that corporation to be made by a
master on April 14, 1875. This railway company had constructed
a railroad from Keokuk, Jowa, to Hannibal, Mo., and had expended
a large amount of money towards its extension from Hannibal to
Louisiana, a distance of 26 miles. This extension was, after the
master’s sale, completed by the Keokuk Company, which was formed
by the purchasers, and the railroad was extended from Louisiana to
Clarksville, 10 miles, and afterwards from thence to St. Peters, a
distance of 43 miles, so that it ultimately became about 134 miles in
length. On March 27, 1875, certain of the lienholders and bond-
holders of the Mississippi Valley Railway Company appointed one
A. B. Stone their agent and trustee to purchase the property of the
company at the foreclosure sale, and to hold or dispose of it as a
majority in interest of those who made this appointment, and joined
in the purchase through him, should direct. Those who joined in
this purchase agreed with each other and with their agent, Stone,
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that they would deliver to him all the bonds and liens upon this
railway property that they held, and that each of them would pay
to him in cash, to be used in the purchase of the property, such a
proportion of the cash required to complete the purchase as his
bonds and liens bore to the aggregate amount of the bonds and
liens received by Stone under the agreement. Under this agree-
ment the appellants joined in the purchase, and furnished in bonds,
at the value awarded to them by the court, and in cash, about 4
per cent. of the purchase price paid. They furnished $24,391.61,
and the price paid by Stone was $606,830.28. The appellants were
creditors of the Adrian Car & Manufacturing Company, of Adrian,
Mich., and received the bonds they furnished to make this purchase
from that company to secure debts it owed to them. Their bonds
were part of 125 bonds that had been previously pledged by the
railway company to the car company to secure a debt due from the
former to the latter. At the time of this contract to purchase this
railway property, these 125 bonds were held by parties in and about
Adrian who joined in the purchase, and together furnished about 11
per cent. of the purchase price. These Adrian parties acted to-
gether throughout these transactions, and were actively represented
by the appellant William 8. Wilcox, and by W. H. Angel, husband
of the appellant Adelia 8. Angel. Pursuant to the agreement of
March 27, 1875, Stone purchased the property on April 14, 1875,
and the court required him to pay $296,463.08 of the purchase price
in cash on or before June 17, 1875. On June 8, 1875, Stone signed,
and delivered to the Adrian parties, a contract in which he recited
that he had purchased the property of the railroad company at the
foreclosure sale; that a majority in interest of the purchasers had di-
rected him to convey it to the St. Louis, Xeokuk & Northwestern
Railway Company, a corporation to be formed by those interested in
the purchase; that these Adrian parties were interested in the
purchase, and were required to furnish before June 17, 1875, their
ratable proportion of the cash required to complete it, which was
estimated to be $30,844.12; that they desired to borrow the same,
and that to enable them to do so he agreed to convey the property
to the Keokuk Company, to cause that company to mortgage the
property to Dan. P. Eells, as trustee, to secure notes to the amount
of $600,000, to deposit those notes with Eells, and to have Eells
hold sach an amount of those notes as would equal the amount of
cash which the Adrian parties should pay to him before June 17,
1875, as collateral security for the repayment of the money so paid
by them to complete the purchase of the property. The Adrian
parties furnished $30,844.12, and Stone and others interested in the
purchase furnished $265,619.86, in money, to complete the purchase,
and with this money, and the bonds and liens of the purchasers,
Stone completed it, and obtained a conveyance of the property to
himself. Immediately thereupon the Keokuk Company was organ-
jzed by those interested in this purchase. Stone then sold and
conveyed the property to that company on these, among other,
terms: That the company should issue $600,000 of notes payable
in two years, and should secure them by a mortgage; that it should



28 ¥EDERAL REPORTER, vol. 68.

issue bonds to the amount of $2,700,000, payable in 30 years, and
secure them by a mortgage; that the bonds should be used first to
pay off and satisfy the mortgage for $600,000; that all these notes,
bonds, and mortgages should be placed in the hands of Dan. P.
Eells, trustee; that the notes and bonds should be sold and dis-
posed of as Stone should direct; and that Stone should use the
proceeds thereof in the construction of the railroad, until it was
completed, and when the road was completed all the bonds and
stocks should belong to him, but that until that time the bonds and
notes should not be issued any faster than at the rate of $20,000
per mile of completed and equipped railroad. Pursuant to this con-
tract, Stone conveyed the property to the Keokuk Company. On
June 22, 1875, the Keokuk Company made and delivered to Eells,
as trustee, notes amounting to $600,000, payable in two years, and
secured them by a mortgage on the property. On August 10, 1875,
the Keokuk Company appointed Stone its financial agent to sell
and dispose of its bonds and notes, and ratified his prior contracts
for their sale and disposition. The notes secured by the mortgage
for $600,000 were never sold or used, and on November 10, 1875,
by direction of Stone, they were canceled, and Eells delivered them
back to the company, and released the mortgage which secured them.
On the same day the company executed and delivered to Eells, as
trustee, the 30-year bonds, amounting to $2,700,000, and a mortgage
to secure them. Stone was unable to sell the bonds, and he pro-
ceeded to equip and operate the railroad, and to extend it towards
St. Louis, on the credit of the bonds, which he pledged for materials
and money to accomplish this purpose. In 1877 the road had been
equipped and extended from Hannibal to Clarksville, a distance of
36 miles, through his exertions, at an expense of about $700,000,
and $1,800,000 of the bonds had been pledged for this purpose.
Differences had arisen between the parties interested in the orig-

inal purchase, as to their respective interests, and thereupon Stone
brought a suit in the district court of Lee county, in the state of
Towa, against all the parties interested in the original purchase, in-
cluding the appellants in this suit, and against all the parties to
whom the Keokuk Company had become indebted, to determine
the respective interests of these parties in the property, and to ob-
tain his discharge as their trustee. In his petition he pleaded all
the facts to which we have referred, except his agreement with the
Adrian parties, of June 8, 1875, that such an amount of the notes
secured by the mortgage for $600 000 as would equal the money
they furnished towards the purchase should be held by Eells as
collateral security for the repayment of the money to them. He ex-
pressly stated in his petition, however, that the notes and mortgage
for $600,000 had been made; that they had not been used, and that
the notes had been canceled; and that the mortgage had been dis-
charged. He set forth in detail the amount of cash and the amount
of bonds and liens which each of the purchasers had furnished to
him to make the purchase, and the amount of expense incurred by
him for the Keokuk Company in equipping and extending the rail-
road. He pleaded that, of the $2,700,000 of bonds, bonds to the
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amount of $1,800,000 had been pledged for the payment of expenses
of construction and equipment incurred since the purchase, and
that the entire assets of the Keokuk Company stood pledged for
this indebtedness, for the moneys paid into court by him upon the
purchase, and for his charges for services and expenses, and that
they must all be paid before the bonds and stocks could be divided
between the owners. He prayed, among other things, that “the re-
spective interests of each and all the parties in the property of the
St. Louis, Keokuk & Northwestern Railway Company, and the
other property purchased by your petitioner, as herein stated, be
ascertained and determined by the court; that the moneys paid,
as hereinbefore stated, upon said purchase, be refunded to the pur-
chasers, or be so prorated as that each shall bear and pay his or its
ratable portion thereof, and that the moneys expended and debts
incurred in the construction, improvement, and repair of said road
and for rolling stock, be paid: * * * and, finally, that this court
direct the distribution of the assets of said St. Louis, Keokuk &
Northwestern Railway Company remaining after all equities are
adjusted between the parties to this suit, among the respective par-
ties, according to their respective interests therein, and that your
petitioner be discharged from further liability on account of his
gaid trust.”

On August 24, 1877, the appellant Wilcox verified an answer made
by the assignees, of the Adrian Car Company in that suit, which ad-
mitted the truth of all the allegations of this petition that are ma-
terial to the issues now under consideration, and claimed a prefer-
ence in the payment of $22,830.66 due from the old Mississippi Val-
ley Railway Company to the car company. One of the defendants
in that suit brought a suit against Stone in the state of New York,
and obtained an injunction which prohibited him from proceeding
with the suit in Lee county, Iowa. Thereupon, on June 9, 1878, the
assignees of the car company, one of whom was the appellant Wil-
cox, filed a cross bill in the court in Lee county, in which they set
forth the amounts, in cash, bonds, and liens, paid by each of the
original purchasers; alleged that each of them was entitled to
share in the property of the Keokuk Company in the same proportion
that the value of their securities and cash furnished bore to the
whole purchase price; that their attorneys had charged them
$5,000 for services in maintaining their lien against the old Mississip-
pi Valley Railway Company, and that their fees should be paid out
of the assets of the Keokuk Company before division; and prayed
that the court “decree a division among the several claimants of
the bonds, stocks, assets, and property of the railroad company in
the hands of said railroad company [the Keokuk Company], or in
the hands of Daniel P. Eells, trustee, as they severally may be found
entitled; that they may be found to be the owners of the undivided
one-ninth of all said property; and that the other claimants may be
decreed their respective interests, so that the title and ownership
of said property between the said parties may be found and settled
by said decree.” All the appellants in this ease received and ac-
cepted service of a notice of the filing of this cross bill, and be-
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came parties to the suit in the court in Lee county, and subject to
the jurisdiction of that court, before that suit went to trial. At
the trial of that suit, Wilcox and Angel were present and testified.
Some of the Adrian parties at that trial defeated a claim made
by Stone for several thousand dollars which he had expended,
and which he asked to have refunded to him, and obtained the al-
lowance of a claim for several thousand dollars upon a lien the as-
signees of the car company held, which was opposed by Stone. On
September 9, 1878, the court in Lee county rendered a decree in that
suit which determined that the Keokuk Company was liable to
Stone for §514,177.45, and to others for $171,402.71, on account of
the extension of the railroad to Clarksville, and its equipment; that
all the bonds applicable to the 90 miles of railroad then constructed,
to wit, $1,800,000 in amount, of the $2,700,000 secured by the mort-
gage, were pledged to secure these liabilities; and that each of the
appellants, and all others who joined in the purchase under the
master’s sale of April 14, 1875, were the owners of such a proportion
of the property of the Keokuk Company, subject to these liabilities
and pledges, as the value of the bondls and liens and the cash each
furnished to make the purchase bore to the entire purchase price.
The fractional portion of this property to which each of these ap-
pellants was entitled was fixed in the decree, and the capital stock
of the Keokuk Company was divided between the appellants and
the other parties to that suit in accordance with the terms of this
decree. The appellants received their respective shares of this
stock, and no appeal has ever been taken from that decree, nor has
it ever been modified.

After the decree was rendered, Stone was still unable to sell the
bonds, and the road to Clarksville was unable to earn much more
than its operating expenses; and thereupon, as the agent of the
railroad company, he proceeded to extend it to St. Peters, so that
it might have a connection with St. Louis. In January, 1879, it
was estimated that money to the amount of 50 per cent. of the face
of the bonds would pay the debts of the company, and complete the
road to St. Peters. For this purpose, pursuant to a resolution of
the board of directors of the railroad company, Stone offered to each
of the appellants and to each of the other stockholders of the com-
pany, at 50 per cent. of their face value, such a proportion of the
bends of the company as their stock respectively bore to the entire
capital stock of the company, on condition that, if any of them failed
to purchase within 30 days, their shares of these bonds would be
offered to other stockholders at the same rate, and, if not at the
time bought, they would be sold at not less than that rate to any
purchasers that could be found. The appellants declined to pur-
chase any of the bonds, and Stone and others of the stockholders
did purchase all of them but about 125, which the company had
previously disposed of in the settlement of a claim of one Fallon.
They paid for these bonds an amount sufficient to pay the debts of
the company and to complete the road to St. Peters, and this amount
was more than 50 per cent. of the face value of the bonds. On De-
cember 14, 1880, the appellee Perkins made a contract to purchase
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from Stone and his associates, for the appellee the Chicago, Burling-
ton & Quincy Railroad Company, a corporation, these bonds to the
amount, in face value, of $2,585,000; and he subsequently bought of
others, for the same company, bonds of the Keokuk Company to
the amount of $114,000. Before he paid for any of these bonds he
employed an attorney at law to examine their validity, and the se-
curity for them furnished by the mortgage. This attorney made an
examination of the records of the Keokuk Company, and of the pro-
ceedings in the suit in the district court of Lee county. and reported
to him that the bonds were authorized and valid, and were secured
by a first mortgage of $2,700,000 on the property of the company.
After receiving this report, Perkins paid for the bonds. There is a
dispute in the testimony regarding the notice he had of the claims
of the appellants. Default was made in the payment of the interest
on these bonds, and on July 7, 1887, a decree of foreclosure of the
mortgage securing them was rendered at the suit of the trustee,
Eells, in the circuit court for the Southern district of Iowa, which
declared that mortgage to be a first lien on the property of the
Keokuk Company, and directed the sale thereof to pay the debts
secured by the mortgage. The appellants filed their bill in this
case in September 1887. They had in 1881 brought a like suit, in
which their bill was dismissed on the merits in the eircuit court;
and in the supreme court of the United States the decree of the
circuit court was reversed, and their suit was dismissed, for want
of jurisdiction. 121 U. 8. 631, 7 Bup. Ct. 1010. In the bill in the
case now before us they alleged that they had a lien on the prop-
erty of the Keokuk Company superior to that of the $2,700,000
mortgage, and they sought an injunction to restrain the confirma-
tion of the sale under the decree of foreclosure of July 7, 1887, In-
stead of contesting the application for an injunction, the appellee
Perking filed a bond in this suit, conditioned that he would pay the
amount for which the courts should finally decree that the appel-
lants had a superior lien to that held by the owners of the bonds
secured by the $2,700,000 mortgage, and no injunction was issued.
The history of these railroad companies and their obligations has
been long and tedious, but its review was necessarv to a proper ap-
preciation of the character of this suit. It is an application to a
court of equity by a part of the purchasers of the property of the old
Mississippi Valley & Western Railway Company at the master’s sale
in 1875, who furnished about 4 per cent. of the purchase price; who
have never furnished a dollar to improve the property thus pur-
chased; who, under the decree of the district court of Lee county,
received the same proportionate share of the property purchased and
improved that their copurchasers in like situation received; who
were offered in 1879, and who refused to buy, the bonds of the pur-
chasing company that extended the railroad, at a price less than
their copurchasers were obliged to pay for them in order to defray
the necessary expenses of completing and equipping the railroad,—
to obtain a decree that they have a lien for the share of the purchase
price they furnished in 1875, on the finished railroad, which was
completed and equipped, at an expense exceeding $1,300,000, after
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their purchase, and on the faith and pledge of the $2,700,000 mort-
gage made by the new company, and that this lien of theirs is su-
perior to that of the bonds secured by this mortgage in the hands
of subsequent purchasers. On the race of it, the case does not
appeal to the conscience of a chancellor with compelling force. It
has the appearance of an attempt to reap the fruits of the labor
of others, who bore the heat and burden of the day while the ap-
plicants rested supinely in the shade. The only parties in interest
before this court in this case are the appellants and the appellees
Perkins and the Burlington Railroad Company. The only question
is whether or not the appellants were entitled to a lien on the
property of the Keokuk Company superior to that of the bonds held
by the appellees, and secured by the mortgage for $2,700,000. In
the history of this case which we have given above, we have stated
only the undisputed facts. If the case was to be determined upon
these facts alone, there could be but one answer to this question.
The appellants could not maintain their lien (1) because their con-
tract of June 8, 1875, was the personal contract of Stone to the ef-
fect that Eells, the trustee, would hold an amount of the notes
secured by the $600,000 mortgage equal to the amount of cash they
paid towards the purchase in 1875, as collateral security for the re-
payment of that money, and that promise created no lien on any of
the notes; (2) because Stone was their agent to secure these notes,
and to place them with Eells as collateral security for this money,
and if he failed to do so, and caused the notes to be canceled and
the mortgage to be discharged, they must suffer the consequence
of the acts of their agent, and not the purchasers of securities, who
had a right to rely on those acts; and (8) because the decree of the
district court in Lee county, Jowa, in 1878, completely settled the
liens, rights, and interests of these appellants, as against Stone and
his associates, in the purchase and construction of the railroad, and
the question now presented is res adjudicata, and cannot be again
litigated by the appellants, either with Stone and his associates, or
their privies, the appellees. ,

The appellants seek to escape from this conclusion by allega-
tions that are denied, and testimony that is contradicted. They
claim that under the agreement of June 8 1875, in which Stone
promised them that Eells should hold a part of the $600,000 in
notes as collateral security for the purchase money they supplied,
under the terms of the sale by Stone to the Keokuk Company,
which provided that the bonds and mortgage for $2,700,000 should
be first used to pay and satisfy the $600,000 mortgage, and under
the execution of the two mortgages, they acquired a first lien upon
all the property of the XKeokuk Company for the value of all the
bonds, liens, and money they furnished to make the purchase, and
that the holders of the bonds secured by the mortgage for $2,700,-
000 took their rights subject to this lien, because Eells discharged
the $600,000 mortgage without payment and without authority, and
because the mortgage for $2,700,000 was, by the terms of the sale to
the Keokuk Company, to be first used to pay the $600,000 mortgage.
Their witnesses testified that Stome and Edmunds, his attorney,
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told them in June, 1875, that the mortgage for $600,000 was to be
made to secure the purchasers for the bonds, liens, and money they
advanced for the purchase, and that Stone did not give the agree-
ment of June 8, 1875, to enable them to borrow the $30,844.12 in
money which they were to furnish, but solely to secure them for its
repayment. On the other hand, Stone and his attorney testified
that the agreement was given to them solely to enable them to bor-
row this momney, and that the $600,000 mortgage was made, not to
secure the repayment of the purchase price, but to obtain money to
extend the railroad. They are corroborated by the testimony of
Eells that he never heard of the contract of June 8, 1875, until after
the $600,000 mortgage was discharged, and that he understood
that that mortgage was made, not to secure the purchasers for
the purchase price, but to raise money for construction purposes.
The written contract of June 8th recites that Wilcox and others
desire to borrow the $30,844.12 cash they were to furnish, and
that Stone makes the agreement to enable them to do so, and in it
Stone promises that Eells will hold an equal amount of the notes
to be secured by the $600,000 mortgage, not to secure the repayment
of the value of the bonds, liens, and cash they were to: furnish, but
to secure the repayment of the cash only. If, as appellants’ wit-
nesses testify, the Adrian parties did not declare to Stone and his
attorney that they desired to borrow this money; if all parties,
including Eells, the trustee, knew that this $600,000 mortgage waa
to be, and that it was, issued to secure these purchasers for the
value of all they furnished, including bonds, liens, and cash,—it
is incredible that Stone should have made, and that these appel-
lants should have accepted, an agreement which recites that they
want to borrow the money they are to furnish, that the agreement
is made to enable them to do so, and which promises them col-
lateral security, from the $600,000 in notes, for the repayment of
the money they furnished only, and, by the strongest implication,
excludes them from any security under that mortgage for the value
of the bonds and liens they supplied. On the issue as to the pur-
pose for which the mortgage for $600,000 was made, the written
evidence is equally decisive. The terms of the sale by Stone, the
agent of the purchasers and the holder of the title, to the Keokuk
Company, which the purchasers formed and owned, were in, writ-
ing, and are before us. That contract provided that the two mort-
gages,—one for $600,000, and the other for $2,700,000,—and the
notes and bonds they were to secure, should be made by the Keokuk
Company; that the bonds secured by the latter mortgage should
be used first to pay off and satisfy the former mortgage; that all
these notes and bonds secured by both mortgages should be placed
in the hands of Eells, as trustee, and should be sold and disposed
of as Stone should direct; and that the proceeds thereof should be
used in the construction of the incomplete railroad, until it was
completed. The conclusion from these writings is irresistible that
the mortgage for $600,000 was made for construction purposes, and
not to secure the repayment of the purchase money, and that the
agreemenGtSmade bygstone on June 8, 1875, with the Adrian parties,
v.68F.no. 1—
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was a mere personal contract of his, made to enable them to borrow
the money they were to furnish, and that it could have no effect up-
on the securities issued by the Keokuk Company, unless it was exe-
cuted. The fact is undisputed that the Adrian parties never bor-
rowed any of this money, and that they themselves furnished it.
Stone never caused Eells to hold any of the $600,000 in notes as col-
lateral security for the repayment of this money, and never notified
Eells that he agreed to do so. The agreement of Stone accordingly
created no lien upon any of the notes or bonds issued by the Keokuk
Company, and if it was broken the remedy of the appellants was
an action against Stone for the breach. It is an established fact in
this case that none of the notes secured by the mortgage for $600,-
000 were used or sold for purposes of construction or equipment of
the railroad, and that by direction of Stone, the financial agent of
the company that made them, the notes were canceled, and the
mortgage was discharged by Eells, the trustee, It is contended
that this action was without authority. It may be conceded that,
if the notes secured by this mortgage had been sold or pledged, the
trustee would not have been authorized to discharge the mortgage
without the consent of the holders of the notes. But, until they
were pledged or sold, Eells, the trustee, held them as the agent of
their maker alone, and he was authorized and bound to dispose of
them as that maker directed. Before they were sold, pledged, or
used in any way, the maker of the notes, through its financial agent,
Stone, directed Eells to cancel the former and to discharge the lat-
ter. In our opinion, this not only gave him the power, but imposed
upon him the duty, to do so. Moreover, as there never was any debt
secured by the mortgage for $600,000 to pay or to satisfy, none of
the bonds secured by the mortgage for $2,700,000 were required to
be used first, or at all, for the purpose of satisfying any such debt,
and there was no lien on the property of the Keokuk Company su-
perior to that of the holders of these bonds.

A more conclusive answer to the claim of the appellants, if that
were possible, is found in the decree of the district court of Lee
county rendered in 1878. Stone brought that suit to settle all ques-
tions relating to the liens and interests of all parties interested
under the original purchase, and of all who had furnished money
or materials on pledges of the bonds of the Keokuk Company. All
of the appellants in this suit were parties to that suit. The appel-
lant Wilcox verified one of the answers to the bill, was one of the
complainants in the cross bill, and with Angel, the other active
representative of the appellants, attended and testified at the trial.
Stone’s petition contained an allegation that the mortgage for $600,-
000 had been made, that it had not been used, and that it had been
discharged. It set forth all the debts of the Keokuk Company, and
stated what bonds were pledged to secure them. It stated in de-
tail the value of the liens and bonds and the amount of the money
furnished by each of the purchasers to buy the property at the mas-
ter’s sale. It prayed that the interests of all the parties to the suit
in the property of the company might be determined; that all of
is assets might be distributed among them according to their re-
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spective interests; and it presented to that court the very ques-
tion now before us, by the allegation that the entire assets of the
Keokuk Company stood pledged for its indebtedness for construe-
tion, and for the moneys paid into court by Stone upon the pur-
chase, and that all these must be paid before the bonds and stock
could be divided between the owners, and, by the prayer, that the
moneys paid as hereinbefore stated upon said purchase be refunded
to the purchasers, or be so prorated as that each should bear and
pay its ratable proportion thereof. The court decided that ques-
tion. It decided that the money should not be repaid, and that it
should be prorated, and decreed to each purchaser stock of the rail-
road company, for the moneys, as well as for the bonds and liens,
he furnished for the purchase. The answer and cross bill in that
suit nowhere deny the dllegation that the mortgage for $600,000
had never been used and had been discharged, nowhere aver that
any of the Adrian parties have any lien upon the property superior
to that of the bondholders, and nowhere mention the contract of
June 8th, with Stone. The cross bill prays for a division of the
bonds, stocks, assets, and property of the Keokuk Company in the
hands of the railroad company, or of Eells, the trustee, among the
parties to the suit, so that the ownership of said property may be
found and settled by the decree. The court granted that prayer, de-
termined the liens and interests of all the parties, and divided and
distributed the bonds, stock, and assets of the corporation among
the parties to that suit, by its final decree, rendered September 8,
1878. 'The share of the appellants in this property was determined
by that decree to be a certain number of shares of the stock of the
corporation, and they accepted that stock. They now ask that they
may have and enforce a lien upon all the shares of all the other
parties to that suit, for the bonds, liens, and moneys for which they
received that stock. The answer is that it was adjudged by that
decree that they had no such lien; that they were entitled to the
stock which they received, and to that stock only. Appellants
seek to escape from the legal effect of this adjudication by allega-
tions and proof that the decree of the court in Lee county was pro-
cured by fraudulent representations made by Stone and his at-
torney to them as to the ckaracter of their lien, and as to the pur-
pose and effect of the suit in Lee county. No fraud is alleged that
deprived the appellants of ample notice of the existence of that
suit, and of the time of its trial. A direct suit may undoubtedly
be maintained, in a proper case, to set aside and annul a judgment
of any court, and all proceedings under such judgment, for fraud
in procuring them. Gaines v. Fuentes, 92 U. 8, 10, 21; U. 8. v.
Norsch, 42 Fed. 417; 1 Black, Judgm. § 321, and cases c1ted But
until such a suit is brought and untll a decree of avoidance is ren-
dered, the judgment of a state eourt which had jurisdiction of the
subject-matter and of the parties is conclusive upon the merits of
the controversies determined by that judgment between the parties
and their privies, in every court in the United States, and cannot
be collaterally impeached for fraud. Christmas v. Russell, 5 Wall.
290, 305; Maxwell v. Stewart, 22 Wall. 77, 81; Anderson v. Ander-
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son, 8 Ohio, 108; Mason v. Messenger, 17 Towa, 261, 272; Smith v.
Smith, 22 Towa, 516, 518; Railway Co. v. Hall, 37 Iowa, 620, 622. This
is not a suit to set aside or avoid the decree of the court in Lee coun-
ty, nor has any such suit been brought. The appellants do not pray
here for an avoidance of that decree. The only plea they make
with reference to it is that it is not a bar to this suit, because it was
procured by the fraud they allege. They have mistaken the law.
This is a suit between some of the parties to the suit in the district
court of Lee county, and the assigns of other parties to that suit,
to retry the very questions there adjudicated 16 years ago; and, so
long as that decree stands, it is a complete bar to this proceeding,
even if it was procured by the fraud and imposition which the ap-
pellants plead. The decree below must be affirmed, with costs, and
it is so ordered. .

FARMERS’ LOAN & TRUST CO. v. NORTHERN PAC. R. CO. et al.
(Circuit Court, B. D. Wisconsm. June 17, 1895.)

RAILROAD COMPANIES—~RECEIVERS—PREFERRED CLATMs—DIVERSION OF FUNDS.
A judgment was recovered against a railroad company, which gave bond
and appealed. Pending appeal, the road went into the hands of receivers
appointed in an action by the trustee for bondholders to foreclose a mort-
gage executed prior to the recovery of the judgment. The judgment was
affirmed, and the receivers petitioned for leave to pay it out of the funds
accruing from the operation of the road since the receivership, on the
ground that the owner of the judgment was about to sue the sureties on
the appeal bond, who had become bound solely for the accommodation
of the company, and that, by virtue of such bond, the assets of the road
had been preserved and increased by the amount of the judgment. Hela,
that the claim of the sureties could not be thus given preference over the
mortgage bonds, as the lien of the latter was superior to that of the judg-
ment, and there had been no diversion of funds to the benefit of the bond-
holders so as to create an equity to a preference. Farmers’ Loan & Trust
Co. v. Kansas City, W. & N. W, R. Co., 53 Fed. 182, disapproved.

In Equity. Bill by the Farmers’ Loan & Trust Company against
the Northern Pacific Railroad Company and others to foreclose a
mortgage, and for the appointment of receivers. The receivers pe-
titioned for leave to pay a judgment rendered against the road prior
to their appointment.

Sullivan & Cromwell and Miller, Noyes, Miller & Wahl, for re-
ceivers.

Turner, McClure & Rolston, for complainant,

Michael H. Cardozo, for Johnston Livingston.

JENKINS, Circuit Judge. In October, 1887, one O’Brien recov-
ered a judgment against the Northern Pacific Railroad Company in
the district court for the Fourth judicial district of the then terri-
tory (now state) of Washington, sitting in and for the county of
Yakima, for the sum of $6,000, and costs. The company sued out
a writ of error in the supreme court of the territory to review such
judgment, and thereupon executed a supersedeas bond with sure-



