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lSchollenberger, 96 U. S. 369; Bank v. Morgan, 132 U. S. 141, 10
Sup. Ct 37. The appearance here was general, accompanied by a
demand of service of aU papers upon the attorney appearing. The
irregularity as to place was thereby waived. The demurrer raises
the general question of the jurisdiction of the court over the sub·
ject·matter of the suit, ,but not that of this irregularity. That no
law of New Jersey is alleged giving such an action is set down as
ground of demurrer; but that the courts of the United States take
judicial notice of the laws of the several states which they are call-
ed upon to administer is well settled. This right of recovery can
be enforced here. Dennick v. Railroad Co., 103 U. S. 11. The
statute gives the actiea to the administrator for the benefit of the
widow and next of kin, with damages with reference to the pecun-
iary injury resulting to them; and this complaint alleges damages
to the next of kin, which seems to be sufficient. Demurrer over-
ruled.

ST. PAUL, M. & M. RY. CO. et a1 v. ST. PAUL & N. P. R. CO.
ST. PAUL & N. P. R. CO. v. ST. PAUL, M, & M. RY. CO. et at

(Circuit Court ot Appeals, Eighth Circuit. May 6, 1895.)
Nes. 455 and 456.

1. FEDERAL COURTS-JURISDICTION-FEDERAL QUESTION.
It it appears from the plaintiff's complaint that, In any aspect which the

case may assume, the right ot recovery may depend upon the construction
of federal statutes, and if the right of recovery, so far as it turns upon
the construction of such statutes, is not merely a colorable claim, but rest!!
on a reasonable foundation, a federal question is involved which is ade-
quate to confer jurisdiction, although the right of recovery is also predicat-
ed on other grounds, not involving federal questions, and although the case
is Ultimately decided upon grounds not involving the determination ot
any federal question.

B. SA-ME--CLAIM MERELY COLORABLE,
A ca8& which, in fact, depends for its decision upon questions ot local or

general law, cannot be brought within tlle jurisdiction of the federal
courts by a reference in the complaint to a federal statute, and by setting
up a merely colorable claim thereunder, nor because it may be found
necessary to consult some federal statute to ascertain the meaning of a
contract or the scope and etrect of a local law.

a. SAMK-TITLE DERIVED FROM UNITED STATES.
The federal courts do not acquire jurisdiction of a controversy in re-

spect to the title to lands because the title was derived originally from the
United States unless the controversy involves the construction, meaning,
01' effect of tlle granting acts.

" STATUTES-CONSTRUCTION-FoRFEITURE OF LAND GRANT,
The state of Minnesota conferred upon the S. & p, Ry. Co. the Interest of

the state in a large quantity of land granted to the state by congTess, in aid
of the construction of a railroad, by certain acts which proVided that the
titie to the lands shonld only be acquired as the road adjacent to the par-
ticular lands was completed. By subsequent proceedings, the S, & P. Co.
was practically divided into two corporations, the second known as the
F. D. Co. The F. D. Co. constructed a large part of tll& road, and the
governor of the state, acting in his official capacity and upon the suppo-
sition that such lands had been duly earned by tlle F. D. Co., conveyed
large quantities of land to it, including some land beyond the furthest
point to which the road was built. Tbe deeds were duly recorded at the
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times when they were made, In 18G{l and 1871, and the F. D. Co. sold lind
conveyed large amounts of the lands covered by them. The S. & P. ny.
Co. having failed to construct a part of the line, the legislature of MInne-
sota, on March 1, 1877, passed an act to provide for its completion, for-
feiting the grants previously held by the S. & P. Co. appertaining to the un-
completed portion of the line, and authorizIng any corporation organized
to build a railroad in the state to acquire the right to complete the line,
and. upon so doing, arid complying with the act, to be invested wIth the
rights, lands, and property appertaIning to the portion of the road it
should complete, and formerly held by or belonging to the S. & P. Ry. Co.
This act contaIned provisions for reserving part of the lands by the state,
to pay claims for labor and materials used In completing the road, and
excluding any corporation which should take advantage of it from ac-
quiring title to any land in the grant upun which any settlement had been
made or pre-emption claim filed. It did not appear that, at the time of
the passage of this act, the validity of the deeds executed by the governor
In 18{l6 and 1871 had ever been questioned. The complainant corporation
complied with the provisions of the act. and completed the road, including
the part beyond the point at which the F. D. Co. stopped. Helii, that it
was not the intention of the legislature, by the act of 1877, to forfeit the
lands conveyed by the deeds of the governor, or to declare such deeds
void, and that the complainant corporation acquired no rights in the lands
conveyed by such deeds to enable it to question the title of those who held
under them.

Appeals from the Circuit Court of the United States for the Dis-
trict of Minnesota.
This was a bill which was filed by the St. Paul & Northern Pacific Railroad

Company, hereafter termed the plaintiff company, against the St. Paul, Min-
neapolis & Manitoba Railway Company et al., to establish its title to a large
body of land in the state of Minnesota, and to annul certain deeds which were
executed by the governor of that state in the years 186G and 1871, on the
ground that they operated as a cloud on the plaintiff company's title. The
plaintiff also prayed tl1at the defendant company might be required to ac-
count for and to pay over to it all such sums as it had realized from sales
made of any of the lands embraced in the 'aforesaid deeds. The lands in
controversy are a part of the lands granted by the United States, on March
3, 1857, to the then territory of Minnesota, to aid in the construction of a main
line of railroad from Stillwater, Oil the boundary of the telTitory,
via St. Paul and St. Anthony, to a point on the western boundary of the ter-
ritory between the foot of Big Stone lake and the mouth of the Sioux Wood
river, afterwards fixed at Breckenridge, with a branch from St. Anthony, via
Anoka, St. Cloud, and Crow Wing, to St. Vincent, in the northwestern portion
of the territory.
A general statement of the facts out of which the controversy arises is as

follows: Both parties derive title to the lands in dispute under the aforesaid
grant of March 3, 1857 (11 Stat. 195, c. 99). That act granted to the territory
of Minnesota, in aid of building the aforesaid main and branch lines of rail-
road, "every alternate section of land, designated by odd numbers, for six
sections in width on each side of each of said roads and branches," with the
right to select land, in alternate sections or parts of sections, lying within
15 miles of said main and branch lines, to make up for any deficiency in the
grant caused by sales of land or by the filing of pre-emption claims before
the (lefinite location of the road. 'l'he act further provided "that the lands
hereby granted for and on account of said roads and branches, severally,
shall be exclusively applied in the construction of that road for and on account
of which such lands are hereby granted, and shall be disposed of only as the
work progresses; • * * that the said lands hereby granted to the said ter-
ritory or future state shall be subject to the future disposal of the legislature
thereof for the purposes herein expressed and no other;" and that they should
be disposed of "by said territory or future state only in the manner following,
that is to say: that a quantity of land not exceeding one hundred and twenty
sections for each of said roads and branches, and included within a continu-
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ous length of twenty miles of each of said roads and branches, may be sold;
and when the governor of said territory or future state shall certify to the
secretary of the interior that any twenty continuous miles of any of saiil
roads or branches is completed, then another quantity of land hereby granted,
not to exceed one hundred and twenty sections for each of said roads and
branches having twenty continuous miles completed as aforesaid, and in-
cluded within a continuous length of twenty miles of each of such roads or
branches, may be sold; and so from time to time until said roads and branches
me completed. • • ." By an act of congress approved March 3, 18"G5
(13 Stat. 526, c. 105), the aforesaid grant was Increased to 10 sections per
mile, and the indemnity limits were extended to 20 miles from said lines of
road. As to the mode of disposing of the land, the act of March 3, 18G5, pro-
vided as follows: "·When the governor of said state shall certify to the sec-
retaryof the Interior that any section of ten consecutive miles of said road
is completed In a good, substantial, and workmanlike manner, as a first-class
railroad, and the said secretary shall be satisfied that said state has complied
in good faith with tWs requirement, the said secretary of the interior shall
issue to the said state patents for all the lands granted and selected as afore-
said, not exceeding ten sections per mile, situated opposite to and within a
limit of twenty miles of the line of said section of road thus completed, ex-
tending along the whole length of said completed section of ten miles of road,
and no further. And when the governor of said state shall certify to the
secretary of the interior, and the secretary shall be satisfied that another
section of said road, ten consecutive miles in extent, connecting with the pre-
ceding section or with some other first-class railroad, which may be at the
time In successful operation, is completed as aforesaid, the said secretary of
the interior shall issue to the said state patents for all the lands granted allll
situated opposite to and within the limit of twenty miles of the line of saill
completed section of road or roads, and extending the length of said section,
and no further, not exceeding ten sections of land per mile for all that
part of said road thus completed under the provisions of this act and the act
to which tWs is an amendment, and so, from time to time, until said roads
and branches are completed. And when the governor of said state shall so
certify, and the secretary of the interior shall be satisfied that the whole of
anyone of said roads and branches is completed in a good, substantial, and
workmanlike manner, as a first-class railroad, the said secretary of the in-
terior shall issue to the said state patents to all the l'emaining lands granted
for and on account of said completed road and branches in this act, situated
within the said limits of twenty.miles from the line thereof, throughout the
entire length of said road and branches. • • ." An act of congress ap-
proved July 13, 186G (14 Stat. 97, c. 183), relative to the aforesaid grant, pro-
vided "that all the lands heretofore granted to the territory and state of Min-
nesota to aid in the construction of railroads, shall be certified to said state
by the secretary of the interior, from time to time, whenever any of said
roads shall be definitely located, and shall be disposed of by said state in the
manner and upon the conditions provided in the particular act granting the
same, as modified by the proVisions of this act; • • • that the lands
granted by any act of congress to the state of Minn.esota, to aid in the con·
struction of railroads in said state, specifically, lying in place, on any division
of ten miles of road, shall not be disposed of until the road shall be com-
pleted through and coterminous with the same; provided, however, that this
provision shall not extend to any lands authorized to be taken to make up de-
ficiencies."
Turning to state legislation with reference to the aforesaid grant, and to

other acts done which affect the questions at issue, the following may be
mentioned as the most material: The grant made by the act of March 3,
1857, supra, was conferred by the territorial legislature on the Minnesota &
Pacific Railroad Company, which had been incorporated to construct the main
and branch lines of railroad aforesaid, but, that company having failed to dis-
charge its obligations, the grant became revested in the state of Minnesota
on June 23, 18GO, by proper proceedings taken that are not challenged. The
state thereafter, on March 10, 1862, incorporated the St. Paul & Pacific Rail-
road Company to construct said uncompleted lines of road. and, for the pur-
pose of aiding it in so doing, conferred upon it "all the interest of the state,
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present and prospective, in and to any and all the lands granted by congress
to the territory of Minnesota," by the act of March 3, 1857, for the purpose of
aiding in the construction of said lines of road, "together with all and singu-
lar the rights, privileges and immunities conferred and intended to be con-
ferred by said act of congress." The act last aforesaid, creating the St. Paul
& Pacific Railroad Company, and conferring upon it the rights and privileges
aforesaid, contained the following provision as to the conveyance of said lands
by the state: "Whenever said company shall actually complete that portion
of the road between St. Paul and St. Anthony, so that regular trains of cars
are running thereon, and not before, the governor shall certify the same to
the secretary of the interior, and thereupon the title to one hundred and
twenty sections of land shall vest in said company. And when twenty con-
tinuous miles of said road shall be completed, and regular trains running
thereon, the title to a further quantity of one hundred and twenty sections of
land shall vest In said company. And whenever said company shall actually
complete twenty continuous miles of said road from Minneapolis westwardly,
so as to admit of the running of regular trains of cars on the same, the gov-
ernor shall certify the same to the secretary of the interior, and thereupon a
further quantity of one hundred and twenty sections of said lands shall vest
in said company; and so on, as often as any further twenty continuous miles
of said road shall be completed so as to admit of the regular running of trains
of cars thereon, the governor shall in like manner certify the same to the
secretary of the interior, and a further quantity of one hundred and twenty
sections of said land shall vest in said company; and it shaH be the duty of
the governor, whenever said road shall be completed between St. Paul and St.
Anthony, In his official capacity, and on behalf of the state, to convey to said
company one hundred and twenty sections of land; and whenever any further
twenty continuous miles of said road or its branches shaH be completed and
in operation, the governor shall in like manner convey a further quantity of
one hundred and twenty sections of land and so on as often as any further
twenty continuous miles of said road or its branches shall be completed, shall
In like manner convey to said company a further quantity of one hundred and
twenty sections of land, until there shaH be conveyed to said company all the
lands to which they shaH be entitled, according to the terms and provisions
aforesaid. * * *" Sp. Laws Minn. 1862, c. 20. Prior to the passage of the
last-mentioned act of March 10, 1862, the United States had certified to the
state of Minnesota about 3iO,394 acres of land which pertained to the branch
line aforesaid from St. Anthony, via St. Cloud and Crow Wing, to St. Vincent.
On February 6, 1864, one E. B. Litchfield entered into an agreement with the
St. Paul & Pacific Railroad Company to construct the main line of its road
from St. Anthony to Breckenridge, and its branch line from St. Paul to Watab
in Benton county, Minn., a place 80 miles northwest from St. Paul, and, in
consideration therefor, the St. Paul & Pacific Railroad Company by said
agreement sold, assigned, and transferred to Litchfield all of its "rights, bene-
fits, privileges, property, franchises, and interests * * * under the laws of
the territory or state of Minnesota" belonging to that porton of the branch
line from St. Paul to 'Vatab, "together with the lands granted by congress to
the territory of Minnesota for the purpose of aiding in the construction of
said eighty miles of road." It also sold and transferred to Litchfield, by the
same agreement, aH of its rights, franchises, etc., belonging to the main line
from S1. Anthony to Breckenridge, together with the land granted by congress
for the purpose of aiding in the construction of that part of the main line.
The agreement with Litchfield was subsequently fuHy ratified and confirmed
by the state of Minnesota by, legislative enactment, and Litchfield and his as-
sociates became consolidated into a corporation under the name of the First
Division of the St. Paul & Pacific Railroad Company. Sp. Laws Minn. 1866,
c. 1. The latter company will be hereafter termed the First Division Com-
pany. In this manner the St. Paul & Pacific Railroad Company became seg-
regated into two corporations.
One day before the grant of March 3, 1857, was enlarged, as heretofore

stated, that is to say, on March 2, 1865, the legislature of Minnesota passed
an act which contained the foHowing provision, to wit:
"Sec. 2. Any and all additional grants of land made prior to the passage of

this act, or which may hereafter be made by the congress of the United States,
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to th.e state of Minnesota for the purpose of aiding In the construction ot the
lines of railroad or any portion of them authorized to be constructed by the
St. Paul and Pacific Railroad Company, shall inure to the benefit of said
company, and said lands and the present and future interest of the state in
01' to them, are hereby granted and assigned unto the said company upon
the same terms and conditions as the lands heretofore granted for the same
purpose, together with the conditions contained in said act of congress do-
nating the same. And the title of all lands heretofore, or hereafter granted
by the congress of the United States, to the state of Minnesota for the pur-
poses aforesaid, shall vest in said company at the time, and upon the terms
prescribed by said act or acts of congress making the grant, and it shall be
the duty of the governor, on behalf of the state, to convey to said company
the lands so granted according to the terms and provisions contained in the
act or acts aforesaId." Sp. Laws Minn. 1865, c. 6.
The so-called branch line from St. Paul to Watab was completed In sec-

tions, as follows: Ten miles of the road, from St. Paul to St. Anthony, were
completed on or about July 2, 1862, prior to the organization of the First
Division Company; by February 20, 1865, a further section of 10 miles, from
St. Anthony in the direction of Watab, was completed; before March 3, 1865,
when the grant was enlarged, an additional section of 20 miles was com
pleted, making 40 miles of completed road counting from St. Paul, or 30 miles
counting from St. Anthony; prior to September 18, 1866, a further section of
30 miles was completed to St. Cloud; some time in the fall of 1867, the
branch line was extended by the I!'irst Division Company from St. Cloud to
Sauk Rapids, the latter point being 76 8/10 miles distant from St. Paul, and
about four miles from Watab; the First Division Company never constructed
the remaining 4 miles necessary to reach Watab. The governor of the state
of Minnesota made Reveral conveyances to the First Division Company of
lands pertaining to the branch-line land grant, on the assumption that the
lands had been duly earne{! by the First Division Company under the legis-
lative acts aforesaid, by the construction of the branch line to the extent last
above indicated. Only three of the deeds so made are challenged in the pres-
ent suit. 'l'he first of said three deeds was executed on August 22, 186(3. It
purported to convey 76,422.07 acres of land, about 11,540 acres whereof were
situated north of Watab. The deed contained a recital that the govel'llor
had, on August 21, 1866,certified to the completion of a second section of 20
miles of the branch line, and that the First Division Company had become en-
titled to a deed for an additional 120 sections of land to aid in the construc-
tion of a third section of 20 miles of the branch line, which were thereby con-

The second deed was executed on September 20, 18(36, and purported
to convey 76,624.86 acres of land, about 58,721 acres whereof were north of
Watab. This deed contained a recital that the governor had certified to the
completion of a third section of 20 miles of the branch line, and that the
grantee had become entitled to a conveyance of an additional 120 sections of
land to aid in the construction of the fourth and last section of 20 miles of
the branch line. The third deed was not executed until July 2G, 1871. It pur-
ported to convey 77,008.86 acres of land, about 47,741 acres whereof wert'
north of Watab. It contained a recital, in substance, that the land
was land to which the First Division Company had become entitled lllHler
the various statutes heretofore mentioned, in consequence of the increase of
the original grant from 6 to 10 sections per mile. The plaintiff company con-
tended that, upon a true construction of the aforesaid federal and state stat-
utes, the three deeds last above mentioned were executed without authority
of law, and were utterly void as to the lands conveyed lying north of Watab.
By an act of congress approved March 3, 1871 (16 Stat. 588, c. 144), the St.
Paul & Pacific Railroad Company was authorized to change the course of
the branch line beyond St. Cloud, by constructing it on a more direct route
from St. Cloud to St. Vincent, without passing through Crow Wing. but tbis
change of route was authorized on condition that it bullt a road about due
nOlth from St. Cloud, via Crow \Ving, to Brainerd, Minn., to connect at that
point with the Northern Pacific Railroad. 'l'he same act gave the same pro-
portional grant of lands along the new route from St. Cloud to St. Vincent, on
condition that the St. Paul & Pacific Railroad Company relinquished the old
grant along the line as originally projected, from Crow Wing to St. Vincent.
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The plaintiff company lays claim to all the lands north of the Watab tel'·
minaI, about 118,000 acres, that were conveyed by the governor to the First
Division Company by the three deeds aforesaid, on the following grounds,
that is to say: The St. Paul & Pacific Railroad Company having failed to
construct the line of road from St. Cloud to Brainerd, and from St. Cloud to
St. Vincent on the new route, as authorized by the act of March 3, 1871.
supra, the legislature of Minnesota, on March 1, 1877, passed an act entitled
"An act to provide for the completion of the lines of railroad commonly known
as the St. Paul and the Pacific Extension Lines."
The first section of that act was as follows: "Be it enacted etc., '" '" '"
That the rights, privileges, franchises, grants of land, and property hereto-
fore held by the St. Paul and Pacific Railroad Company, appertaining to the
uncompleted portions of that line of railroad extending from Watab to Brain-
erd, are hereby declared forfeited to the state, without merger or extinguish-
ment, but are hereby preserved, continued and conferred upon the tenns ant!
conditions as in this act provided."
The second, third, and fourth sections of the act authorized persons holding

bonds secured by mortgage on said extension lines to organize a "bond com·
pany" to complete the same, but such corporation was not organized, and
these sections never became operative.
The fifth section of the act contained the follOWing provision: "In case such

a corporation as that herein designated the 'bond company,' shall not be duly
and sufficiently organized for the purposes of this act, on or before May 1,
1877, '" '" * then, and in that case, any company or corporation now or-
ganized, or that may hereafter organize, having authority from this state to
build, maintain and operate a line of railroad within or through the state,
may succeed to and acquire the right to complete, own, maintain and operate
the uncompleted portions of said line of railroad mentioned In the first sec·
tion of this act, by filing with the governor a written notice of its desire and
intention, under and subject to the provisions of this act, to complete, eqUip,
maintain and operate the then uncompleted portions of said line of railroad.
* '" * Work shall be commenced thereon within thirty days after the filing
of such notice, or as soon thereafter as the state of weather shall permit,
and prosecuted to completion within one year from the filing of such notice.* '" * But upon default to commence work or to prosecute the same to
completion within the time aforesaid, said company shall forfeit all right to
complete, maintain or operate the part 01' portion of said line remaining un-
completed at the time of such (}efault .. * *"
The seventh, ninth, and tenth sections of the act contained the following

provisions:
"Sec. 7. • * • Any company acting under and pursuant to the provi-

sions of this act, shall become entitled to, and Invested with, all and singular
the rights, privileges, immunities, franchises, lands, and property appertain-
ing to the portion of road it shall complete. which were formerly held by, or
which formerly belonged to, the St. Paul and Pacific Railroad Company, or
which were formerly granted to the St. Paul and Pacific Railroad Company,
and shall be entitled to the same whenever and as often as any continuous
ten (10) miles of road are completed. * * *"
"Sec. 9. One half of 'all the land up to two hundred thousand acres in quan-

tity, whieh shall be first acquired on account of the constl1lctlon of the pres-
ent uncompleted line of railroad from Watab to Brainerd, * * * shall be
reserved and retained by the state, to be used by it for the payment of the
elaims incurred for work and material furnished in the construction of :;laid
lines of railroad. * * *"
A board ,vas also created by this section to audit and allow such claims

and to sell the reserved lands for the purpose of paying the same after they
had been allowed.
"Sec. 10. 1'he St. Paul and Pacific Railroad Company, or any company or

corporation taking the benetits of this act, shall not in any manner, directly
or indirectly, ncquire or become seized of any right. title, interest, claim or
(lemand in or to nny piece or parcel of land lying and being within the granted
or indemnity limits of said branch lines of [·oad. to which legal and full title
has not been perfected in said St. Paul and Pacific Hailroad Company. or
their successors or assigns, upon which anl' person or persons have In good
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faith settled and made or acquired valuable improvements thereon, on or be-
fore the passage of this act; or upon any of said lands upon which hus beeu
filed any vulid pre-emption or homestead filing 01' entry, not to exceed one
hundred and sixty acres to anyone actual settler; and the governor of this
state shall deed and relinquish to the United States all pieces or parcels of
said lands so settled upon by any and all actual settlers as aforesaid, to the
end that all such actual settlers may acquire title to the land upon which
they !l.ctually reside, from the United States, as homesteads or otherwise, and
upon the acceptance of the provisions of this act by said company, it shall
be deemed by the governor of this state as a relinquishment by said company
of aU such lands so occupied by such actual settlers; and in deeding to the
United States such lands, the governor shall receive as prima facie evidence
of actual settlement on said lands,the testimony and evidence, or copies
thereof, heretofore, or which may be hereafter taken in cases before the local
United States land offices, and decided in favor of such settlers."
Sp. Laws Minn. 1877, p. 257, c. 201.
It is conceded that the Western Pacific Railroad Company, now known as

the St. Paul & Northern Pacific Railroad Company (the piaintiff company),
complied with the provisions of the foregoing act of 1, 1877; that it
completed the road from Watab to Brainerd about November I, 1877, ana
thereby became entitled to all the property, lands, and franchises that were
intended to be conferred by said act.
The defendant company, the St. Paul, Minneapolis & Manitoba Railway

Company, deraigned titie to the lands in controversy by foreclosure sales
made under the following described mortgages: First, by a sale under a
mortgage executed June 2, 1862, by the St. Paul & Pacific Railroad Com-
pany for the purpose of securing bonds, which mortgage covered the so-
termed branch line from St. Paul to Watab, and purported to convey all tlie
right, title, and interest the said company then had or might become entitled
to of, in, or to the lands granted to the territory of Minnesota by the act of
March 3, 1857, "for the purpose of aiding .. .. .. in the construction of a
milroad from St. Paul, via St. Anthony, Anoka and St. Cloud, to Watab on
the Mississippi river, being three thousand eight hundred and forty acres of
land for each mile, amounting in the aggregate to three hundred and seven
thousand, two hundred acres, be the same more or less, and situated in the
present state of Minnesota adjoining and adjacent to the line of the railroad"
of the St. Paul & Pacific Railroad Company, "hereinbefore described." Sec-
ond, by a sale under a mortgage executed by the First Division Company Oc-
tober 1, 1885, to secure certain bonds, which mortgage purpolted to convey all
the right, title, and interest which the First Division Company then had or
might become entitled to of, in, or to all of those sections of land granted to
the tenitory and state of Minnesota by the acts of ::\Iarch 3, 1857, and :.\'Iarch
3, 1865, to aid in the construction of the railroad lines mentioned in said acts,
and which lands were subsequently granted by the state to aid in the con-
struction of the branch line from St. Paul, via St. Anthony, Anoka, and St.
Cloud, to ·Watab. The land so conveyed was fmther described in said mort-
gage as consisting of 10 sections per mile, amounting in the aggregate to
512,000 acres, and as being "situate in the present state of Minnesota adjoin-
ing and adjacent to the line of railroad" of said First Division Company, "as
hereinbefore described." Third, by a sale under a.nother mortgage, executed
April 1, 1871, by the St. Paul & Pacific Railroad Company, covering the new
or altered line, and land grant pertaining thereto, from St. Cloud to St. Vin-
cent, which had been authorized by the act of March 3, 1871, supra; also cov-
ering the line required to be built by that act from St. Cloud, via Crow Wing,
to Brainerd. 'l'he St. Paul & Pacific Railroad Company was made a party to
each of the suits whereby the aforesaid mortgages were foreclosed. By virtue
of sales made under the decrees of foreclosure in said suits, the defendant
company claims to have succeeded to all the right, title, and interest of tlle
First Division Company in and to the lands now in controversy which the
latter company acquired through the legislation aforesaid, and by the agree-
ment between Litchfield and the St. Paul & Pacific Hailroad Company. here-
tofore mentioned. On March 7, 1881, the state of Minnesota, by legislative
enactment, "fully ratified and confirmed" the several purchases so made as
aforesaid by the defendant company of the lines of road heretofore described,
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and the rights and franchises pertaining thereto. Sp. Laws Minn. 1881, c.412.
The original bill of complaint in the present action was filed on August 18,

1886. An amended complaint was filed five years thereafter, to wit, on Au-
gust 31, 1891. The original bill prayed that the defendant company might be
decreed to hold the lands in controversy, that is, the lands north of Watab,
as a trustee for the plaintiff company, and that it be required to convey the
same to the plaintiff by a good and sufficient deed; also, that It be required
to account for the proceeds of all the lands in controversy that it had sold.
The amended bill prayed for a cancellation of the aforesaid deeds executed
by the governor of the state of MInnesota, as clouds upon the complainant's
title, and that the defendant company might be compelled to account for tile
proceeds of such of said lands embraced in said deeds as it had sold ana
conveyed to third parties. The circuit court found and decided that the deeds
executed by the governor of the state of Minnesota on August 22, 1866, Sep-
tember 20, 1866, and July 26, 1871, hereinbefore mentioned, were null and
void so far as they conveyed lands north of Watab, and that they operated as
a cloud upon the plaintiff company's title. 57 Fed. 272. It accordingly de-
creed that said deeds be canceled so far as they operated to cloud the plaintiff
company's title, and that the defendant company pay to the plaintiff $270,-
844.05, the same being the amount found to have been received by the de-
fendant company on account of lands sold. Both parties have perfected an ap-
peal to this court, and both appeals are before us on the same record.
M. D. Grover and George B. Young (T. R. Benton, on the brief),

for St. Paul, M. & M. Ry. Co.
Fred M. Dudley and James McNaught, for St. Paul & N. P. R. Co.
Before CALDWELL, SANBORN, and THAYER, Circuit Judges.

THAYER, Circuit Judge, after stating the case as above, delivered
the opinion of the court.
The first question presented for consideration is one of jurisdic-

tion, and, as both parties to the suit are corporations created by and
existing under the laws of the state of Minnesota, the decision of the
jurisdictional question turns upon the inquiry whether the case is
one arising under the laws of the United States. Since the recent
dedsions in Tennessee v. Union & Planters' Bank, 152 U. S. 454,
14 Sup. Ct. 654; Chappell v. Waterworth, 155 U. S. 102, 15 Sup. Ct.
34; and Postal Telegraph Cable Co. v. Alabama, 155 U. S. 482, 15
Sup. Ct. 194,-itmust be regarded as settled that the circuit court of
the United States cannot entertain jurisdiction of a case as one
arising under the constitution, laws, or treaties of the United States,
whether such suit is commenced therein originally, or is brought
thereby removal, unless the plaintiff's complaint or decIaration showR
that it is a case arising under the federal constitution or national
laws or treaties. And even under the judiciary act of March 3, 1875
(18 Stat. 470, c. 137), the same rule, it seems, was applicable to suits
originally brought in the circuit court; that is to say, under that act
the right to entertain a case brought therein originally, on the
ground that it involved a federal question, depended upon the in-
quiry whether the plaintiff's statement of his cause of action showed
the existence of a federal question. Tennessee v. Union Planters'
Bank, supra; Metcalf v. Watertown, 128 U. S. 586, 589, 9 Sup. Ct.
173. The necessary result of this doctrine is that, when a complaint
filed in the circuit court of the United States discloses a controversy
arising under federal laws, tlle jurisdiction of the court will not be
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defeated by any defense or plea that the defendant may see fit to
make. If the plaintiff's right to sue in the national courts is to be
tested solely by his complaint or declaration, and is not aided by
any plea interposed by the defendant, no matter how clearly the lat-
ter may show that the construction or application of federal laws is
involved, then it follows that, if jurisdiction is fairly disclosed by
the plaintiff's statement of his own cause of action, it cannot be de-
feated by an answer or plea so conceived and drawn as to avoid the
consideration of any federal question or questions. In other words,
as was said, in substance, in Osborn v. Bank, 9 Wheat. 738, 824,
the right of the plaintiff to sue does not depend upon the defense
which the defendant may choose to set up, because the right to sue
exists, if at all, before any defense is made, and must be judged
exclusively as of the date of the filing of the complaint, on the state
of facts therein disclosed. If, on the face of the complaint or
declaration, the case is one which the court has the power to hear
and determine, because of the existence of a federal question, it
has the right to decide every issue that may subsequently be raised,
and whether the decision of the case ultimately turns on a question
of federal, local, or general law is a matter that in no wise affects the
jurisdiction of the court. Mayor v. Cooper, 6 Wall. 247; Railroad
Co. v. Mississippi, 102 U. S. 135,141; Tennessee v. Davis, 100 U. S.
264; Omaha Horse Railway Co. v. Cable Tramway Co., 32 Fed. 727.
In the lightof these principles, we proceed to inquire whether any

question of a federal character is presented by the bill of complaint
which it may become necessary to decide in disposing of the issues in-
volved in the present controversy. In the consideration of this ques-
tion we do not deem it essential to state in detail all of the allega-
tions of the amended bill, on which the case appeal's to have been
tried and decided. It will suffice to say in this behalf that the
amended complaint set forth .by appropriate allegations all of the
legislation, both state and national, affecting the land grant in ques-
tion, and all of the facts and circumstances pertaining thereto, which
we have already recited at length in the forer;oing statement. In ad-
dition to such averments, the amended bill also alleged, in substance,
that the lands now in controversy, being those situated north of
Watab, were conveyed by the governor of the state of Minnesota
to the First Division Company before the line of road along which
they specifically lay in place was completed through and coterminous
therewith; that the road abreast of which the disputed lands lie
was constructed by the plaintiff company, and not by the First
Division Company; that no part of said lands ever belonged or
pertained to that part of the branch line which was constructed by
the First Division Company, and that, in executing the deeds for the
lands in coutroversy to the First Division Company, the governor
of the state acted "wrongfully and without authority of law," and
that the deeds so executed were "contrary to law, and void." The
bill further averred that the plaintiff company was· the owner of,
and that it laid claim to, all the lands in dispute; that the defend-
ant company had no interest therein or right thereto; and it con-
tained a prayer that the plaintiff company be decreed to be the
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owner of said lands, and that the deeds executed by the governor
be adjudged to be null and void, and that the same be canceled as a
cloud upon its title. In all of its essential features, therefore, the
case made by the amended complaint was a suit to remove a cloud
and to quiet title. It does not follow, however, that the case at bar
is one of federal cognizance because it contains a reference to
numerous acts of congress, and lengthy extracts therefrom. A case
which in fact depends for its decision upon questions of local or
general law cannot be brought within the jurisdiction of a federal
tribunal as one arising under the constitution and laws of the United
States merely by a reference in the complaint or declaration to some
federal statute or statutes, and by setting up a claim thereunder
which is merely colorable, and obviously without any reasonable
foundation. If such a practice was tolerated, the result would be
that the jurisdiction of the federal courts would be unduly enlarged,
and made to comprehend a class of cases which were never intended
to be tried therein. New Orleans v. New Orleans Water Works,
142 U. S.79, 12 Sup. Ct. 142; Hamblin v. Land CO.,147 U. S. 532,
13 Sup. Ct. 353; St. Louis, etc., Ry. Co. v. State of :Missouri, 15 Sup.
Ct. 443.
At this point it accordingly becomes necessary to examine the

various grounds upon which the plaintiff company predicates its
right to recover. It is obvious that it derives its right to sue sole-
ly from the act passed by the legislature of the state of Minnesota
on March 1, 1877, the material provisions of which act have been
embodied in the foregoing statement. In the absence of that enact-
ment, the plaintiff company would have no standing in any court,
state or federal, to challenge the defendant's title to the lands in
controversy, whether the deeds conveying the same are valid or in-
valid, void or voidable. The first question, then, that is encounter-
ed in the case is whether, by the act last aforesaid, the legislature of
the state in fact intended to transfer the lands north of Watab,
which had theretofore been deeded by the governor of the state to
the First Division Company, to such other railroad company as
might construct the uncompleted line of road from Watab to
Brainerd, and whether, if it did so intend, the language of the act
was adequate to vest in such company as elected to complete the
road a legal title to such lands north of Watab and within the
limits of the grant as the state then had power to convey. With
respect to this question, a controversy arises between the two com-
panies. It is the primary issue in the case. And it must be con-
ceded, we think, that this controversy between the parties raises a
question of local law which is in no wise dependent for its decision
upon the construction of any federal statute. But if this primary
question is decided in the affirmative, as the plaintiff contends that
it ought to be, such decision is not decisive of the plaintiff's right
to recover. It is merely one step in the direction of a recovery, and,
for that reason, it cannot be said that the plaintiff's cause of action
is founded solely on a state law, and that it grows out of the act
of March 1, 1877. To entitle the plaintiff to a decree, it must fur-
ther show that the deeds executed by the governor covering lands
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north of Watab were invalid; that the title of the state to said
lands was not divested by the execution of said deeds, and that on
March I, 1877, the legislature of the state still had power to convey
said lands by legislative enactment to such company as might elect
to construct the uncompleted line from Watab to Brainerd. It is
apparent, we think, that the plaintiff endeavors to establish the
foregoing proposition that the deeds were in fact void, and that
the lands in controversy remained subject to the disposal of the
state of Minnesota, because of the invalidity of the prior convey-
ances, on two grounds. In the first place, it insists that the Litch·
field agreement of date February 6, 1864, which was subsequently
approved and confirmed by the state, operated as a division of the
land grant pertaining to the branch line, so that neither Litchfield
nor his successor in interest, the First Division Company, could
thereafter acquire any right or title whatsoever to any lands per-
taining to said grant lying north of Watab, whether they were lo-
cated within the place or indemnity limits. This, without doubt,
is the ground on which the plaintiff chiefly relies for the purpose of
establishing the proposition that the governor acted wholly with-
out authority in executing deeds in favor of the First Division Com-
pany for the lands now in controversy. But, in addition to such
contention, plaintiff also insists, and the allegations of the bill
seem to be sufficiently full and specific to furnish a foundation for
such contention, that the deeds in question were also unauthorized
and void by virtue of limitations and conditions found in the sev-
eral acts of congress by which the lands in controversy were grant-
ed to the territory and state of Minnesota, in trust, to aid in the
construction of a branch line of road from St Anthony, via Anoka,
St. Cloud, and Crow Wing, to St Vincent. In support of this posi·
tion, it is contended, in substance, that the state held the legal title
to all the lands embraced in the grant in trust, and that it could
only convey the s'ame on the conditions prescribed in the several
acts of congress which created the trust; that, upon a true con·
struction of the grant, the state had no power to convey lands lying
within place limits, in advance of construction, after the first 120
sections had been sold; that it had no power to convey lands to any
railway company unless the tracts so conveyed were "included with-
in a continuous length of twenty miles of road"; that the granting
act of 3, 1857, set apart and appropriated to the construction
of each consecutive section of 20 miles of road the place lands ly-
ingabreast of or coterminous with each section, and that the grant-
ing act of March 3, 1865, in like manner set apart and appropriated
to the construction of each consecutive section of 10 miles of road
enough place and indemnity lands coterminous therewith to make
altogether 100 sections of land for each 10 miles of road. It is in·
sisted that the deeds now in controversy are invalid, without refer·
ence to state legislation, because they were executed by the gov-
ernor of the state in violation of each of the foregoing provisions
claimed to have been contained in said acts of congress.
.The ground first stated, on which' the plaintiff company bases
its claim,that the deeds executed by the governor were invalid, does
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not involve the consideration or decision of any federal question. In
construing the Litchfield agreement, and in determining what lands
the St. Paul & Pacific Railroad Company intended by that contract
to transfer to Litchfteld and his associates, it might be found ex-
pedient, or even necessary, to consult the act of congress of March
3, 1857, which is referred to therein, and with reference to which
the contract appears to have been executed. But, after all, the point
at issue upon this branch of the case is the true construction of that
agreement, and that is clearly a question of general and local law,
inasmuch as the right asserted by the plaintiff depends upon that
agreement, and the local statute by which it was adopted and con-
firmed. A case does not become one of federal cognizance because
it may be found necessary, in construing a private contract or a local
law from which the rights of the respective parties are derived, to
consult some federal statute with a view of ascertaining the meaning
of the contract or the scope and effect of the local law. In such
cases the cause of action or thE' defense, as the case may be, is not
founded on a law of the United States in any such sense as to
bring the suit within the jurisdiction of the federal courts. Miller's
Ex'rs v. Swann, 150 U. S. 132, 14 Sup. Ct. 52. It is equally clear,
however, that in so far as the plaintiff company challenges the
validity of the deeds on the second ground above stated, because
they were executed in violation of the provisions of the several
granting acts heretofore mentioned, the case at bar does involve
certain federal questions which it might be found necessary to de-
cide, and on the decision of which the right of the plaintiff to recover
would depend. If the plaintiff company fails to maintain its posi-
tion that the Litchfteld agreement, as confirmed by state legislation,
operated to divide the grant and to withdraw the lands north of
Watab from the reach of the First Division Company, or that the
deeds in question were executed in violation of other state laws, then
it seems obvious that the court would find itself compelled to con-
sider the federal questions above suggested,-whether the deeds
were rightfully executed under federal laws, and operated to divest
the state of its title to all or any of the lands therein described which
lie north of Watab. It is proper to observe in this connection that
we are not concerned at present with the merits of the several
propositions heretofore stated on which the plaintiff bases its claim
that the deeds executed by the governor were void, and conveyed no
title to the lands situated north of Watab. Whether the construc-
tion that is placed on the granting acts by the plaintiff company with
a view of impeaching the conveyances is sound or unsound, we need
not stop at this point to inquire, because the jurisdiction of the circuit
court does not depend on that inquiry. If it appears, in any aspect
which the case may assume, that the right of recovery may depend
upon a construction of those acts, and if the right to recover so far
as it turns on the construction of federal statutes is not merelY
3l colorable claim, but rests upon a reasonable foundation, then a
federal question is involved which is adequate to confer jurisdiction.
We entertain no doubt that certain provisions contained in the
several acts of congress relative to the disposal of the lands by the



14 FEDERAL REPORTER, vol. 68.

state and territory of Minnesota are of such a nature as to afford
a reasonahle ground for the contention that the lands in controversy
were not conveyed by the governor of the state in conformity there-
with, and that the deeds were for that reason voidable, if not void.
We think that the plaintiff company may fairly invoke a construc-
tion of those statutes, and that the allegations of the bill are suf-
ficient for that purpose. Nor is it at all materia), so far as the
question of jurisdiction is concerned, that the court may not be
compelled to construe the acts of congress in the respects stated, or
in any other, for, as we have already shown, its jurisdiction does not
depend upon the nature of the question that is ultimately decisive
of the plaintiff's right to recover. If a case is commenced originally
in the circuit court, and, by a fair construction of the complaint, it
appears that the plaintiff predicates his right to relief on the mean-
ing or effect of a law of the United States, and the claim is made in
good faith, so that there is a real instead of a merely colorable con-
troversy, then jurisdiction over the case exists, even though it may
appear that the right to the same relief is asserted on another
ground, that does not involve the consideration of a federal question.
In concluding the discussion on this branch of the case, it is proper
to add that we do not concur in the view that the case is one of fed·
eral cognizance merely because the title to the lands in controversy
is derived from the United States. 'I'he bill shows very conclusively
that both parties claim under the state of Minnesota, that the title
to the state is not challenged, but is conceded to be well founded
under the granting acts. The questions at issue all grow out of the
manner in which the state dealt with the lands after it acquired the
same from the general government. Nor is the case one in which
the parties are asserting rights derived respectively from conflicting
land grants. Under these circumstances it must be conceded, we
think, in accordance with the decision in Romie v. Casanova, 91 U.
S. 379, that a federal question is not involved in the case merely
because the United States is the ultimate source of title. The
jurisdiction of the court must be upheld, however, on the ground
heretofore stated.
The next question in order is whether the legislature of the state

of Minnesota intended to declare by the act of March 1, 1877, that
the particular lands in dispute were thereby forfeited to the state
and conferred on such company as might thereafter complete the
line from Watab to Brainerd, notwithstanding the previous convey-
ance thereof by the governor to the First Division Company. The
decision of this question turns wholly upon the intention of the
legislature, to be ascertained by all of the surrounding facts and cir-
cumstances, and the maxim must be applied that, no matter how
general may be the language of a statute, that which was not within
the intention of the lawmaker is not within the law. It is a notable
fact, in its bearing upon the question now under consideration, that
two of the deeds, the validity of which is denied, were executed and
filed for record in the proper registry office of the state of Minnesota
tnore than 10 years prior to the act of March 1, 1877, and that the
other deed was executed and filed nearly 6 years prior thereto, to
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wit, on July 26,1871. In the that is to say from August,
1866, to March, 1877, the grantee in said deeds, the First Division
Company, had sold and conveyed over 25,000 acres of the lands thus
deeded to it, which were situated north of Watab, to various pur-
chasers, who had settled upon some of the lands, and had very like·
ly made valuable improvements thereon. It is not shown by the
record that anyone had ever questioned the validity of said con-
veyances prior to :March 1, 1877, although, according to the present
contention of the plaintiff company, the equitable title to much of
the land embraced in the deeds, during all of said period, was vest·
ed in the St. Paul & Pacific Railroad Company, which was then
a going concern, and most likely active in the defense of its inter·
ests. The plaintiff company likewise failed to challenge the several
deeds for eight years after it had taken advantage of the provisions
of the act of March 1, 1877, and had completed the line of road
from Watab to Brainerd, and had thereby become entitled, accord-
ing to its present contention, to demand a conveyance from the
state of the lands now in dispute. Moreover, it suffered a period
of five more to elapse before it took the position which it now
seeks to maintain, that the deeds in question were absolutely void
when executed, and did not even operate to divest the state of the
legal title. In view of these facts, it admits of no doubt, we think,
that when the act of March 1, 1877, was adopted, the opinion pre-
vailed generally among all persons who were aware of the existence
of the deeds that they had been executed in substantial conformity
with existing laws, and were valid conveyances. This belief that
the deeds operated to convey a good title was probably strength-
ened by the fact disclosed by the testimony that, in executing
the same, the governor of the state had acted under and pursuant
to the advice of the attorney general.
It has been suggested that when the act of March 1, 1877, was

adopted, the lef,rislature was ignorant of the fact that any lands
north of Watab had been conveyed to the First Division Company.
This suggestion, even if it was well founded, would not determine
the intention of the legislature with respect to the lands in con-
troversy, neither would it be decisive of the construction which
the act of March 1, 1877, ought to receive. The act shows very
clearly that the legislature intended, by the sale of a part of the
forfeited lands, to secure the payment of all claims that existed
against the St. Paul & Pacific Railroad Company growing out of
work theretofore done or materials furnished by individuals to-
wards the construction of the line north of Watab, and that it
also intended to protect all persons who had made settlements
upon, or filed claims against, any of the lands lying within the
limits of the grant between Watab and Brainerd. The tenth sec-
tion of the act, as will be seen, excluded from the grant made by
the state to such company as might complete the line from
Watab to Brainerd all lands that had been settled upon in good
faith, or against which valid homestead or pre-emption claims had
been filed on or before the passage of the act. It is not too much
to say that the act bears the strongest internal evidence of an in·
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tention on the part of the "legislature not to disturb existing
rights or titles of any sort, but to protect settlera and all other
persons who had colorable claims to the land, or any part of it.
The general purpose seems to have been to vest in such company
as might complete the line from Watab to Brainerd the right, on
completion, to demand conveyances from the state of such lands
within the limits of the grant as were clearly subject to its dis-
posal because of the existence of no outstanding claims. We can
scarcely conceive it to be possible that the legislature would have
been any less solicitous to protect individuals who had purchased
land from the First Division Company in reliance on the title con-
veyed by the deeds executed by the governor, than it was to protect
persons who had made settlements on the land, possibly after the
definite location of the line and after the withdrawal of the lands
from sale. On the assumption, therefore, that the legislature was
ignorant of the existence of the deeds, yet without a more definite
expression of such a purpose, the act ought not to receive a con-
struction that will bring within its purview lands that had already
been conveyed by the governor to the First Division Company, in
the belief that it had earned the same and was justly entitled there-
to. We are persuaded, however, that it is not probable that the
legislature passed the act of March 1,1877, in ignorance of the fact
that the deeds in question had been executed. The long period
that had then elapsed since they were executed, the publicity that
had been given to the same by filing them in the proper office and
by certifying lists of the tracts of land thereby conveyed to the
several counties where they were situated, the quantity of land that
had actually been sold, and the discussions and investigations
which usually precede the of such legislative enactments
as the act of March 1, 1877, render it highly improbable, we think,
that the legislature could have been ignorant that such convey-
ances had been executed and delivered, and that a portion of
the land had been sold. It is most reasonable to presume that
the legislature was well acquainted with the fact that certain
lands north of Watab had been conveyed to the First Division
Company, and that it shared in the common belief then enter-
tained by all persons who were aware of the existence of the deeds,
that they had been executed in accordance with law, and that
the lands thereby conveyed would not be affected by the pro-
visions of the act, because they were no longer subject to legisla-
tive control. From the standpoint occupied by the legislature, be-
lieving as it did, no doubt, that the previous conveyances were
valid, it was both a reasonable and natural view that the language of
the act granting the "lands * * * appertaining to the portion
of the road it shall complete * * * formerly held by * * *
the St. Paul and Pacific Railroad Company" could only be held ap-
plicable to lands then subject to its disposal, that is to say, to lands
not theretofore earned or conveyed. Moreover, the execution of
the deeds by the governor was an act done by him in an official ca-
pacity, and future legislatures, as well as his successors in office,
were bound to take notice of what had already been done by the
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executive Qepartment of the government in discharge of duties de-
volved upon it by law.
tr There is another consideration to be briefly noticed which strong-
ly supports the foregoing conclusions. The legal title to all the
lands in controversy, at the date of their conveyance by the gov-
ernor, was undoubtedly vested in the state of MiJ;mesota. The state
had been authorized by the general government to dispose of the
lands in aid of the construction of a certain line of railroad. It was
obviously contemplated by congress that the state would pass laws
designating a beneficiary of the grant, and prescribing the manner
in which the lands should either be sold by the state, or the title
thereof be transferred to such company or companies as might be
formed to construct the proposed road. Such laws were, in fact.
passed both by the territory and the state, and the local legislation
on that subject, as might have been anticipated, became ellllborate
and complex. The execution of these laws was committed to the
governor of the state. He was empowered to execute deeds, from
time to time as the work of construction progressed, for all of the
lands lying within the limits of the grant, and in the discharge of
that duty it became necessary for the governor to consider and de-
cide whether the conditions had been fulfilled which entitled the
beneficiary company or companies to demand conveyances from
the state. After the St. Paul & Pacific Railroad Company had be-
come segregated into two corporations by the Litchfield agreement,
and by the act of the legislature approving and confirming the
agreement, it undoubtedly became the duty of the governor to de-
cide, in the first instance, how much of the granted lands passed
by that agreement to the First Division Company, and whether it
could lawfully lay claim to any lands, either within the place or
indemnity limits, that were situated north of Watab, and, if so, to
what extent it could rightfully lay claim thereto. The record dis-
closes that some of these questions which were thus committed to
the decision of the governor, in the course of time, and particularly
in view of the Litchfield agreement, became complex and difficult
of solution. Inasmuch, then, as the legal title to the lands in con-
troversy was vested in the state, and the governor had been given
power to execute conveyances therefor, and to determine, as be-
tween different companies, which was entitled to them, and
whether the conditions warranting a conveyance of the same
had been fulfilled, the conclusion follows that the deeds in con-
troversy were not void, but at most were only voidable. Accord·
ing to well-established principles, an erroneous decision by the chief

of a question intrusted to him to decide cannot be said
to have had the effect of rendering a deed executed by him in con·
formity with such decision absolutely null and void. The number-
less titles in the state of Minnesota, and perhaps in other states as
well, which rest upon deeds executed by its chief executive officer
under similar circumstances, and the very common practice of reo
lying implicitly upon titles emanating from the state, admonish us
to be cautious in sanctioning the doctrine that a mistake made in

v.68F.no.1-2
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the construction of a law is sufficient to render a deed utterly void,
although the power to convey the particular tract of land to some
one is undoubtedly vested in the officer. In the case of U. S. v.
Winona & St. P. R. Co., 67 Fed. 948, which has been under advise-
ment, and has been considered by this court in connection with the
case at bar, we have stated succinctly under what circumstances a
patent for lands will be esteemed void, and when it will be held to
be merely voidable. It is sufficient to say at present that, within
the rules announced in that case, if the governor of the state of
Minnesota acted under a mistaken view of the law in executing the
several deeds now in question to the First Division Company, such
conveyances were at most only voidable, and so the circuit court ap-
pears to have held.
It results from this view-that if the deeds are invalid they are

at most only voidable-that we should be forced to conclude that
the act of March 1, 1877, was not intended to declare a for-
feiture of the lands theretofore by the governor, even if
we believed it to be probable that the legislature acted under the
impression that those conveyances had been erroneously executed.
We would not feel authorized to infer merely from the general lan-
guage of the statute, and in the absence of any allusion to said deeds
or to titles acquired thereunder, that the legislature intended to de-
clare, without judicial proceedings of any sort,that the lands there-
tofore conveyed by the governor were thereby forfeited to the state
and granted to another company. The question now under discussion
being merely as to the intent of the legislature, it is not necessary
to decide whether it was competent for the state, by legislative
enactment, to forfeit lands which had been erroneously conveyed
by the governor, and were held by the grantee under a voidable
deed, or whether the exercise of that power pertains solely to the
judiciary, as was held in Fletcher v. Peck, 6 Cranch, 87. For pres-
ent purposes, it will suffice to say that it ought not to be presumed
that the legislature intended to exercise the authority in question
without unmistakable evidence of such a purpose, and that we find
nothing in the act of March 1, 1877, or in the circumstances which
induced the passage of that measure, which satisfies us that such
was the legislative intent. It follows, from the construction which
we have felt compelled to place on the act of March 1, 1877, that
the plaintiff company did not, by the provisions of that act, acquire
any snch title to or interest in the lands in controversy as will en-
able it to maintain the suit at bar.
The decree of the circuit court is accordingly reversed, and the

cause is remanded to that court, with directions to dismiss the bill
of complaint at the complainant's cost.
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PITTSBURGH, C. & ST. L. R. CO. et at v. KEOKUK &; H. BRIDGE CO.
(Circuit Court of Appeals, Seventh Circuit. January 14, 189G.)

EQUITy-JURISDICTION.
The 1. C. R. Co. and three other raIlroad companies made a contract

with a bridge company by which such railroad companies were granted
the right in perpetuity to a certain bridge and agreed to pay monthly
tolls, and, if such tolls fell below a certain sum, each agreed to pay one-
foUrth of the deficiency. The 1. C. R. Co. executed the contract at the
request of the P. and Pa. R. Cos., which agreed to assume all the liabilI·
ties of such contract, the same as if It had been specifically named, and
made a. part of a certain article of a prior lease by the I. C. R. Co. of its
road to the P. and Pa. R. Cos., by which the lessee agreed to assume and
carry out certain existing contracts for transportation over roads of other
companies, and the Pa. R. Co. guarantied performance by the P. R. Co.
By such contract the companies named agreed to keep books of account.
which should exhibit the number of passengers and the number of tons
of freight transported monthly over such bridge, which books should be
at all times subject to the Inspection of the bridge company. Hela, that 8
court of equity has jurisdiction of a bill by the bridge company against
the P. and Pa. R. Cos. to assert liability to compialnant under defendants'
agreement with the 1. C. R. Co., and for an accounting with respect to
alleged deficiency in earnings under such contract.

Appeal from the Circuit Court of the United States for the North·
ern District of Illinois.
J. T. Brooks and George Hoadley, for appellants.
Lyman Trumbull and Perry Trumbull, for appellee.
Before JENKINS, Circuit Judge, and BUNN and SEAMAN, Dis-

trict Judges.

JENKINS, Circuit Judge. The affirmative answer by the su·
preme court to the question we submitted to them (155 U. S.156, 15
Sup. Ct. 42) establishes the liability of the appellants. The only
question remaining to be considered arises upon the objection taken
by the answer that the controversy between the parties is within

cognizance of the courts of common law only, and not of the
of equity; and that, therefore, a court of equity is without

jurisdiction to entertain the suit. The principal contract was be-
tween the bridge company and the Columbus, Chicago & Indiana
Central Railway Company (for brevity called the Indiana Central
Oompany) and three other railway companies, by which the Bridge
Company granted to the four railway companies in perpetuity the
right to use its bridge over the Mississippi river upon payment of
certain specified tolls. The Indiana Central Company's line of rail·
road did not reach within 200 miles of the Mississippi river, but the
railroads of the several railway companies parties to the contract,
with the railroads of the Pittsburgh Company and the Pennsyl·
vania Company, appellants, and with the bridge of the appellee
company, formed a continuous line of transportation from Phila·
delphia to Des Moines, Iowa. By the bridge contract the three
railway companies which immediately connected with the bridge at
the river agreed to keep books of account which should exhibit the
number of passengers and the number of tons of freight trans-


