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neither needle nor machine. At best he placed the old needle in a
slightly changed position and thus did at the edge what others had
done at the center of the braid, and elsewhere. Prior to October,
1889, the art was such that a manufacturer was at liberty to use a
hollow needle to carry any thread he desired into the braid. The
selection of a particular thread did not make him an inventor. The
bill is dismissed.

KILMER MANUF'G CO. v. GRISWOLD et al
(Clrcuit Court of Appeals, Second Circuit. April 23, 1895.)
No. 93.

1. APPEALS FROM INTERLOCUTORY DECREE—CIRCUIT COURT OF APPEALS—PAT-
ENT CASEs.

‘Where both parties appealed from an interlocutory decree finding that
one claim of a patent was invalid, and that another claim was valid and
infringed, and directing an injunction and accounting, %eld, that the only
appeal which could be considered by the circuit court of appeals was from
80 much of the decree as granted an injunction.

3. PATENTS—INVENTION—INJUNCTION AGAINST INFRINGEMENT—BALE TIER.

The Kilmer patent, No. 872,375, for an improvement in adjustable bale
ties, held to be apparently without invention, as to 1ts second claim, in
view of the Griswold patent, No. 322,442, and the prior Kilmer patent, No.
282,901; and held, therefore, that an interlocutory decree granting an in-
junction to restrain infringement thereof should be reversed. Shipman,
Cireuit Judge, dissenting, 62 Fed. 119, reversed.

Appeal from the Circuit Court of the United States for the North-
ern District of New York.

This was a bill by the Kilmer Manufacturing Company against J.
W. Griswold and F. B. Griswold for alleged infringement of pat-
ents Nos. 282,991 and 372,375, issued to Trving A. Kilmer August
14, 1883, and November 1, 1887, respectively, for improvements in
adjustable bale ties. Upon the hearing, complainant’s contention
was confined to the second claim of each patent. The cireuit court
held that the second claim of No. 282,991 was invalid, and that the
second claim of No. 372,375 was valid, and had been infringed by
defendants, and decreed an accounting, and an injunction restrain-
ing them from future infringement. 62 Fed. 119. From this in-
terlocutory decree both parties have appealed.

W. H. Singleton and 8. A. Duncan, for complainant.
Edwin H. Brown, for defendants.

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges.

LACOMBE, Circuit Judge. Inasmuch as the decree of the cir-
cuit court is not final, the only appeal which can be considered is
from so much of such decree as grants an injunction. The bale tie
of No. 282,991, as complainant contends, possessed the following
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characteristics: (1) A band made of wire. (2) A clasp made of
wire, and of larger gauge than that of the band, and presenting a
rounded bearing surface to the band wire. (3) A pinching angle in
the wire clasp, formed by bending the wire composing the clasp
into the form of a V, having an apex smaller than the diameter of
the band wire. (4) Such a union between the band wire and the
clasp that the pull upon the band arising from the expansive force
of the bale will operate to hold the sides of the pinching angle from
spreading under the wedging action of the free end of the band.

Fig 2

It is manifest that the tendency of a wire forced down into the
angle of the V is to spread the arms of the V apart. This is over-
come in the patent by prolouging the arms, and inclining them in-
ward until they touch each other; thus forming, approximately, a
diamond-shaped aperture, into one corner of which the loose end
is forced, and then placing an eye or loop at the extremity of each
arm, through which the clasp end of the wire is passed, and made
fast. Whenever expansion of the bale forces the loose end of the
wire deeper down into the angle, the same expansion draws the
two eyes tighter together, and thus prevents any spreading of the
arms of the V. The circumstance that the clasp is made of wire
very much stouter and stronger than the band wire prevents the
elongation of the diamond-shaped aperture, and any consequent
drawing together of the sides which form the V-shaped angle. Pat-
ent No. 372,375 declares that:
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“Tuis invention is an improvement upon U, 8. patent No. 282,991. In this
patent [meaning No. 282,991] the band has a clasp made of wire much larger
than that of which the band is made. This clasp has an angle in which the
loose end of the wire of the band is caught and bound when the bale expands.
In this patented device [still referring to No. 282,991] the ends of the clasp
are close together where the clasp is secured to the band, and hence when the
bale expands the clasp maintains its normal position.”

L A

Then follows a description of the drawings, the essential feature
of which is the clasp, B—

“Substantially a V-shaped piece of ®* * * wire, the ends, b, of which sur-
round the [loose end of the bale wire when placed in the angle of the V], and
are spread some distance apart, * * * and not in contact, as in the patent
{No. 282,991] referred to.”

The arms of the clasp form the angle b®. The patent proceeds:

“In use, after the bale is compressed, the band is placed about it, and the
loose end, a2, is inserted into the angle, bs, and twisted about itself. The
bale, being released, expands, tightening on the band. This causes the sides,
b2, to come towards each other until the ends, b; contact. The result 18 that
the wire, A, is not simply held in the angle by being pulled therein, as shown
in the patent referred to [No. 282,091], but there is a positive action of the
clasp, so that the wire is not only pulled into the angle, but also the clasp is
jammed against the wire, thus forming a double security against the wire
being pulled out.”

The claim relied on is:

“(2) The band, A, having the clasp, B, with the angle, bs, and its ends, b,
apart, as set forth.”
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The extent of this improvement is quite clearly set forth. By
reason of the circumstance that the prolongations of the arms of
the V do not curve inward, and normally contact, the pressure ex.
erted by the expansion of the bale operating to pull the wire which
is rove through the eyes at the ends of the V arms, draws them to-
gether so that they nip the loose end of the band wire in the angle.
Devices performing similar funections in a similar way were known
in analogous arts. A sufficient illustration of these is found in the
stocking supporter of the Phelps patent, No. 301,150. It is un-
necessary to discuss the effect of such prior devices. The circuit
court disregarded them, holding that the fundamental idea of this
patent, 372,375, was new, as applied to bale ties, and that as Kil-
mer was the first to employ, in a bale tie, a clasp which added this
gripping action to the wedging action of his earlier patent, his pat-
ent disclosed a meritorious invention, and should be sustained.
The court, however, seems to have overlooked the patent to F. B.
Griswold for a bale tie, No. 322,442, issued July 21, 1885, nearly two
years before complainant’s application. The clasp of this tie is
best shown in Fig. 3 of that patent, as follows:

Leg 3
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The end, P, is passed through a loop at the other extremity of the
bale wire; is then turned backward, passed through the eye, E, and
bent under the twisted wire shown between a* and w*. It rests
then in the V-shaped angle formed by the arms, w* and T'. The
pressure produced by the expansion of the bale operates to wedge
the wire, P, into that angle; and at the same time the pull in the
direction of the band wire, T, elongates the eye, E, and thus brings
the sides of the V closer together, s0 as to nip the wire in the angle.
Complainant’s device is much simpler than this, and is applicable
to all sizes of bale tie, while this Griswold device could probably be
used to advantage only with what are known as “dimension” bale
ties, which are used for bales of uniform circumference. 8till, this
@Griswold device does show the addition of a gripping action to the
wedging action, and that, too, in a clasp for bale ties. Moreover,
this Griswold device is not open to the objection formulated in Top-
lift v. Topliff, 145 U. 8. 156, 12 Sup. Ct. 825, viz. that, although it
might be made to accomplish the function performed by the patent in
question, “it was not designed by its maker, nor adapted, nor actually
used, for the performance of such functions” The specification of
the Griswold patent, No. 322,442, after describing the method of
passing the end of the wire, P, through the loop and the eye, says:
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“When the parts are thus connected, and any strain is brought upon the tie
union, such strain tends to close in the sides of the eye, E, so as to more
firmly hold the wire, P, in its clutech; and hence the latter need only be se-
cured beyond the eye, H, by any means that will keep it where bent, towards
the loop, so as to rest on the bale, or agalnst itself.”

With this patent in the prior art, it is difficult to see how there
could be patentable invention merely in adding a gripping action to
the wedging action in & clasp which, in all its other details, was
covered by the first Kilmer patent, and that addition is all that is
described or claimed in this second Kilmer patent. The decree of
the circuit court is reversed, with costs, and cause remitted, with
instructions to decree in conformity with this opinion.

SHIPMAN, Circuit Judge (dissenting). The reason of my dissent
from the conclusions of the majority of the court is as follows: The
improvement in No. 372,375 consisted in the substantial separation
of the elastic ends of the clasp, so that, when pulled together by the
expansion of the bale, they would give to the clamp a gripping action.
T agree with Judge Coxe that the device of the Foote patent (No. 139,
899), upon which, apparently, the most reliance was placed by the
defendants’ experts, was not an anticipation, and for the reasons
which he states. The device of the F. B. Griswold patent, No. 322,-
442, dated July 21, 1885, is regarded by the majority of the court as
embodying the idea of closing the sides of the clamp, and thereby
gripping the tie wire in so substantial a manner as to preclude the
existence of patentable invention in the device of the second claim
of No. 372,3756. As has been said, the improvement in this claim
consisted in the separation at some distance from each other of the
elastic ends of the clasp. The clamp of the F. B. Griswold patent was
an eye formed by doubling the tie wire back upon itself, twisting the
two parts together, leaving an untwisted place to form the eye, and
then twisting the two parts together again. At each end of the
eye the wires close together, and form an angle. It is true that by
the strain of the expanding bale the sides of the eye are probably
brought together so as to hold more firmly the wire in its clutch, and
that thus Griswold had in his mind the idea of a gripping movement.
Kilmer made this idea far more available by separating the sides of
the clamp, giving them loose play at the end opposite the V-shaped
angle, so that the gripping action, when they were pulled together,
was powerful. In my opinion, Kilmer’s departure from Griswold’s
attempt at a gripping action was sufficiently marked, substantial,
and operative to constitute invention.

GEO. L. THOMPSON MANUFG CO. v. WALBRIDGR.
SAME v. HAFF et al
(Clrcult Court of Appeals, Second Circuit. May 28, 1895.)

PATENTS—INVENTION—CURLING IRONS.
The Thompson patent, No. 460,709, for an improvement in curling irons,
consisting essentially in the shape and location of the spring between the
handles, is void for want of invention. 60 Fed. 91, affirmed.
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Appeal from the Circuit Court of the United States for the South-
ern District of New York.

These were suits by the George L. Thompson Manufacturing Com-
pany against John H. Walbridge, and against Edward F. Haff and
Louis 8. Coe, respectively, for infringement of letters patent No. 460,
709, granted October 6, 1891, to George L. Thompson, for an improve-
ment in curling irons. The circuit court dismissed the bills. 60
Fed. 91. Complainant appeals.

" G, Clarence Poole and Taylor E. Brown, for appellant.
Esek Cowen, for appellees.

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges.

SHIPMAN, Circuit Judge. This invention related to a curling
iron of the class having two jaws, one of which is a solid mandrel,
and the other is a clasp, pivoted thereto, and adapted to fit against
the convex surface of the same; said jaws being each provided with
a handle, and being closed and held together by the action of a
spring, and opened by pressure of the hand upon the handles. The
specification further says that the spring is placed “between the sep-
arated shanks of the mandrel and clasp, with its bent portion ad-
jacent to their point. of pivotal connection, and is attached at its
ends to said shanks” One end of the spring is inserted into an
inclined notch, cut in the inner side of the shank or handle part of the
mandrel, and the other end is attached to the other shank by engage-
ment at its end with a lip. In arranging the spring between the
shanks the specification points out that:

“Care is taken, In bending and locating the same, that it will only touch
the same shanks at the points where it is connected with them, which point
is so remote from the jaws themselves, and so far back of the pivoted point,

that heat is not likely to reach the spring through the shanks to an extent
sufficient to impair the efficiency of the spring.”

The first claim of the patent is as follows:

“(1) A curling iron, comprising a mandrel, a clasp, pivoted thereto, sald
mandrel and clasp being each provided with a relatively long outwardly de-
flected shank, a plate spring bent upon itself, and secured at its ends near
the rear ends of sald shanks, said spring being suitably bent so as to come
into contact with the said shanks only at their points of connection with the
same, and handles arranged upon said shanks, substantially as described.”

The second claim is in the same terms, except that it provides for
wooden handles. .

Judge Coxe dismissed the bills, upon the ground that, in view of
letters patent to Mark Campbell, No. 294,309, dated February 26,
1884, and to Charles H. Bissell, No. 384,418, dated June 12, 1888,
the patent in suit was void for lack of invention. The Campbell
device is almost exactly like the invention of the patent, but differs
from it in one particular, which the appellant deems important.
The inner sides of the Campbell handles were provided with grooves
for the reception of the sides of the spring, and the spring was re-
movably retained in place by frictional contact with the parts against
which it bears, whereas the spring of the Thompson device is secured
at its ends near the rear ends of the shankg,and comes in contact with
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them nowhere else, and it is said that its removal from contact with
the jaws prevents the spring from becoming overheated. The spring
of the patent in suit is a very familiar article. A U-shaped spring
fastened to the inside of the-handles of a pair of scissors or of shears,
which did not touch the handles except at the point of contact, is
well known, and is seen, though not as a novelty, in divers lettera
patent. If the defect in the spring of the Campbell device, or in any
spring which was similarly fastened, consisted in the danger of injury
to it by reason of its proximity to the heated shanks, an obvious
remedy was to place the spring further from the sides of the shanks.
The use of the Thompson spring, rather than of the spring of the
Campbell iron, cannot rise to the dignity of inventiom. The de
crees of the circuit court are afirmed, with costa.
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