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Co., 2 McCrary, 159, 8 Fed. 725; Strepey v. Stark, 7 Colo. 614, 5
Pac. 111; Craig v. Thompson, 10 Colo. 517, 16 Pac. 24; Omar v.
Soper, 11 Colo. 380, 18 Pac. 443; McEvoy v. Hyman, 25 Fed. 596.
In Belk v, Meagher, 104 U. 8. 279, 283, it was held that a failure to
do the requisite amount of annual development work on a claim un-
der section 2324 of the Revised Statutes of the United States simply
renders the ¢laim subject to relocation by third parties, after the
lapse of the year, and not before, and that such right of relocation
is itself lost, and the original owner i restored to all of his rights,
if he enters without force, and resumes work, before a relocation is
perfected by any third party. Oscamp v. Mining Co, 7 C. C. A.
233, 58 Fed. 293; Wade, Min. Claims, § 30, p. 56.

The oath constituting a part of the declaratory statement filed for
record on the 23d of May, 1893, substantially complies with the
statute of Montana. The date of location was given in the notice,
and the oath of affiant, attached thereto, expressly states “that the
matters set forth in the foregoing notice by him subseribed are true,”
and “that a copy of the foregoing notice was posted on said claim
on the 9th day of September, 1892”7 We are therefore of opinion
that the court erred in finding as a conclusion of law from the facts
stated that the location of the Pine Tree mining claim was invalid
and void. :

It is proper to state that, after this opinion was prepared and
agreed upon, leave was granted to appellees to file a brief, and that
this brief presents no new points requiring further discussion. The
judgment and decree of the circuit court, in so far as it adjudges
that appellant is not entitled to recover herein, is reversed, and the
cause remanded for further proceedings in conformity with this
opinion.

ENTERPRISE SAV. ASS'N v. ZUMSTEIN, Postmaster.
{Circuit Court of Appeals, Sixth Circuit. May 13, 1895.)
No. 275.

i. Powers or CoNaRESS—POSTOFFICE—LOTTERIES.

It 18 within the power of congress to confer authority upon the head of
the postal department to direct a postmaster to refuse the delivery of
registered letters or the payment of money orders to a person or cor-
poration which, upon evidence satisfactory to the head of the depart-
ment, is found to be engaged in conducting a lottery.

2. CoURTS—JURISDICTION—INJUNCTION AGAINST EXECUTIVE DEPARTMENT.

The courts have no jurisdiction to enjoin the execution of an order of
the postmaster general, made pursuant to Rev. St. §§ 3929, 4041, and Act
Cong. Sept. 19, 1890, finding that a certain corporation and its officers are
engaged in conducting a lottery, and forbidding postmasters to deliver
registered letters or pay money orders to them, since the making of such
order involves an exercise of discretion reposed in the postmaster general.
Commerford v. Thompson, 1 Fed. 417, and Bank v. Merchant, 18 Fed. 841,
distinguished.

Appeal from the Circuit Court of the United States for the South-
ern District of Ohio.
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The complalnant is a corporation organized under the laws of the state of
West Virginia, and brings this bill against John Zumstein, as postmaster of
the city of Cincinnati. The bill complains that the defendant, in his official
capacity as postmaster of the city of Cincinnati, having control of the collec-
tion, distribution, receipt, and delivery of the mails of registered letters, and
of the payment of postal orders, has arbitrarily, illegally, and without right,
undertaken to interfere with, stop, and prevent the employment and the use
of the registry department and the postal money order department of the
postoffice of the city of Cincinnati in the carrying on of the complainant’s busi-
ness; that “the said defendant, the postmaster of the city of Cincinnati, bases
his action, in such interference and denial to your complainant of the postal
facilities of the postoffice of the city of Cincinnati, upon an alleged order re-
ceived by him from the postmaster general of the United States, of date
March 31, 1894, and which said order the postmaster makes as his excuse for
so interfering with the employment by your complainant of the facilities of
the postoffice at Cincinnati,” and which said order so now In possession of
the said defendant is as follows:

“Postoffice Department.
“Washington, D. 0., March 31, 1894,
“Qrder No. 100.

“It having been made to appear to the satisfaction of the postmaster gen-
eral that the Enterprise Savings Association (S. A. Stevens, pres.; J. C.
Groene, vice pres.; W. R. Sypher, treas.; C. K. Ebann, sec’y; J. S. Munsell,
gen’l manager), at 610 Neave Building, Cincinnati, O., are engaged in con-
ducting a lottery or similar enterprise for the dlstribution of money or per-
sonal property by lot or chance through the malls, in violation of the provi-
sions of section 3894, Rev, Stat. of the United States, as amended: Now,
therefore, by authority vested in the postmaster general by sec. 3929 and
4041, Rev. Stat. of the United States, and by act approved Sept. 19, 1890, I
do forbld the payment by the postmaster at Cincinnati, Ohlo, of any postal
order drawn to the order of said company and its officers aforesald; and the
said postmaster is hereby directed to inform the remitter of said postal
money order that payment thereof has been forbldden, and that the sum of
said money order will be returned upon presentation of a duplicate money
order applied for and obtained under the regulations of the department. And
upon the same evidence the postmaster at Cincinnatl, O., aforesaid, is hereby
instructed to return all registered letters which shall arrive at his office, di-
rected to the said company and its officers aforesaid, to the postmasters at
the offices at which they were originally mailed, with the word ‘Fraudulent’
plainly written or stamped upon the outside of such letters.

“[Signed] W. S. Bissell, Postmaster General.

‘“To Postmaster, Cincinnati, O.”

The bill then alleges that it is not conducting a lottery, or any like enter-
prise; and, to show the character of its business, it makes an exhibit of its
charter, by-laws, and its form of application for bonds or certificates, and the
terms of its certificates, together with its advertising circulars. Its method
or plan is thus summarized in the bill:

“The certificates of the Enterprise Savings Association are sold only in
blocks of three, whereby each purchaser is compelled to buy a multiple, there
being no denomination as to the face value of such contract, in the way of a
guaranty, except the amount of money deposited by the purchaser, with in-
terest at six per cent. per annum, for the average time, and the repayment of
such said sum the company guaranties to the purchaser of such certificates.
In addition to the said principal sum, with interest so as aforesaid guarantied,
the purchasers of said certificates are likewise entitled to, and your complain-
ant agrees to pay, their proportionate share of the surplus earnings of the
sa.d association for the length of time their contracts rave been in force,
only. The certificates of the association are nonforfeltable, after they have
reached the age of three years. The guarantied value of said certificates so
reaching the age of three years being the amount deposited by the certificate
holder, with six per cent. interest per annum for the average time as afore-
said. The paid-up value of such said certificates that have reached the age
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of three years as aforesaid being dependent upon the profits of the company
that shall have accrued at the time of such maturity, save that there is guar-
antied to: such certificate holder, upon such certificate, the amount of money
he has so paid into the association during that time, with interest at six per
cent. for the average time as aforesaid, and his proportionate share during
the life or term of his contract, of the profits of the said association during
that time, which said profits consist of the sums paid by certificate holders
that have, during said term of time, lapsed or become forfeited, together with
fines and interest from investments. The paid-up value of the certificates so
issued by the complainant must be redeemed, and the complaivant agrees to
redeem the same not later than one hundred and twenty (120) months from
the date of the original contract certificate. By the terms of the contract cer-
titicate issued by the complainant association, all certificates so issued are
paid up in full in five years and five months from the date thereof, the amount
80 paid at that time upon each certificate by each certificate holder, at the
rate of monthty payment deseribed in said contract certificate, being $100;
and thereupon the complainant association issues to said certificate holder &
paid-up certificate in lieu of his original contract or certificate, by the terms
of which the holder is not required and does not make further monthly pay-
ment, or any payment In fact, but which said certificate your complainant as-
sociation redeems, and agrees to redeem not later than one hundred and
twenty months from the date of the original contract certificate. The pur-
chaser of such certificates, therefore, upon the date of the month of the issu-
ance of such certificate to him, pays to the association the sum of $5; each
month thereafter he pays to the association $1.50, save upon the last or sixty-
fifth month he pays the sum of fifty cents; thus making the sum of $100 re-
quired to be paid by each certificate holder, then entitling him to receive a
paid-up certificate as aforesaid. In addition to the said sum that the pur-
chaser of such certificate is entitled ‘to receive, and which the association
agrees to pay him, with interest as aforesaid, the said certificate holder is
entitled to receive, and the association agrees to pay him, his proportionate
share of the profits, as aforesaid, derived by the association from the sources
heretofore set out and described. The amount of such profits is uncertain,
dependent upon lapses, fines, and interest, as aforesaid; but this Is aside and
beyond and in addition to the said sum of money so in the aggregate paid in
by the said certificate holder, with interest at six per cent. upon such pay-
ments for the average time. But the said contracts of the association evi-
denced by the said certificates mature at a definite time, are for a fixed sum,
—the said sum being the total payments of the certificate holder, together
with the interest as aforesaid.

“A maturity table is prepared and employed by the said complainant as-
soclation, which begins (the certificates being numbered as aforesaid) with
the lowest numbered certificate then in force (that is to say, which has not
lapsed under the contract), beginning with the number 1, and succeeded by
its multiple by 38, provided such multiple has not been forfeited as aforesaid.
If, however, any such multiple should have lapsed or become forfeited, the
association pays the next highest number to such forfelted or lapsed multiple
in force, that is not lapsed or matured, the association then maturing certifl-
cates by following its multiple 3. That is to say, assuming that the certifi-
cate numbered 1 is in force, that is paid first, followed by 3, if said certificate
has not lapsed, then 9, then 27, until a multiple has been reached larger
than the number of certificates sold and numbered by the association the
month previous. When such a number is reached, it is not matured, but the
series of certificates are redeemed, reverting, however, to 2 and its multiple
by 8, 6-18, provided such numbers have not lapsed or been redeemed, and,
if lapsed, the number next highest in its numerical order to such multiple is
redeemed, with its multiple, and so continuing; the certificates, however,
being sold in series of five hundred each. The maturity of certificates 18 con-
trolled by and entirely dependent on, the action of certificate holders, in this:
that the said certificates are matured by fixed numbers, that are not, and
cannot be, varied, save only by the lapsing or forfeiting of certificates. And
such maturing of certificntes iz not, therefore, dependent upon any chance, or
allotment by chanee. or by the manipulations, of any kind or character, by
the cilicers of the a:~cemticn, or by any other outside or extraneous element,
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the fixed mathematical certainty of maturity and payment of each certificate
being varied only by the failure of a certificate holder to comply with his con-
tract, lapsing or forfeiting the same, and which said lapsing or forfeiting
working a forfeiture of the sums of money theretofore paid by such certificate
holder to the association, constituting one of the elements of profits of the
association, to the advantage of the remaining certificate holders, and to their
advantage only. The $5 paid by each certificate holder at the time of the
issuance of the said certificate to him is employed by the association as a
fund, under its by-laws, and by its contract with each certificate holder, In
the employment of agents, the establishment of agencies, canvassing of ter-
ritory, and the incidental expenses of soliciting, and extending the business
of the association. The sum of $1 for each month succeeding the first is paid
into and retained in what Is known as the ‘Maturity Fund,’ out of which the
certificates maturing are paid. Twenty-five cents per month is pald into and
devoted to the maintenance of the general expenses of the company, the re-
maining twenty-five cents per month pald by the certificate holders is pald
into and retained in the reserve fund, which is put at interest, which inter-
est is one of the profits of the association distributed to the certificate holders.
After the 15th of each month, the dues upon the said certificates being due
and payable upon the first of each month, certificates are matured and re-
deemed numerically, in the method heretofore set out; each certificate holder
being paid the sum of money so pald in by him, with interest, and such sum
added as is his proportionate share of the profits earned by the association;
the amount so paid the holders of certificates in no event exceeding the amount
then in the maturity fund, with the profits of the association added.”

The prayer of the bill is that the defendant be enjoined from interfering
with the said facilities of the complainant in the conduct of its business,
which it alleges to be lawful and legitimate; that he be enjoined from with-
holding from it registered letters addressed to it, and from refusing to pay
postal money orders payable by the Cincinnati postmaster to it,—and for gen-
eral relief. The defendant, Zumstein, demurred upon several grounds, the
third of which was as follows: ‘“That it appears by said bill that the acts
complained of as having been committed, and that are about to be eommitted,
by this defendant, and against which the relief prayed for is sought, were
committed by him by virtue of, and under the autbority of, the postmaster
general of the United States, and that said postmaster general, in the per-
formance of said acts, was acting within discretion, as an executive officer
of the government of the United States, according to law, and that sald dis-
cretion is not reviewable by this court.”” This ground of demurrer was sus-
tained, and the complainant’s bill dismissed. 64 Fed. 837.

Michael &. Heintz (Charles W. Baker, of counsel), for appellant.
Harlan Cleveland, U. 8. Atty., and Charles T. Greve, Asst. U, 8.
Atty., for appellee.

Before TAFT and LURTON, Circuit Judges, and SEVERENS,
District Judge. '

After stating the facts as above, LURTON, Circuit Judge, deliv-
ered the opinion of the court.

The question for decision i8 as to the conclusiveness of the
order of the postmaster general directing the postmaster at Cin-
cinnati to return all registered letters which were directed to the
complainant association, and forbidding the payment of money orders
drawn to the order of said association. By section 3894, Rev. St.,
as amended by the act of 1890, the use of the mails for carrying or
distributing letters or circulars concerning any lottery or similar
enterprise is prohibited, and the depositing of such prohibite@ matter
in the mail knowingly, and with the object that it shall be carried,
is made criminal and punishable. To further accomplish the inhibi-
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tion of the mails to those engaged in the vicious business described
by the statute, it is provided by sections 3929, 4041, Rev. St., as
?.nillended by Act Sept. 19, 1890 (1 Supp. Rev. St. [2d Ed.] p. 803), as
ollows:

Section 8929: ‘““T'he postmaster general may, upon evidence satisfactory to
him that any person or company is engaged in conducting any lottery, gift-
enterprise or scheme for the distribution of money or of any real or personal
property, by lot, chance or drawing of any kind or that any person or com-
pany is conducting any other scheme or device for obtaining money or prop-
erty of any kind through the mails by means of false or fraudulent pretenses,
representations or promises instruct postmasters at any post-office at which
registered letters arrive, directed to any such person or company, or to the
agent or representative of any such person or company,whether such agent or
representative is acting as an individual, or as a firm, bank, corporation or
association of any kind, to return all such registered letters to the postmas-
ter at the office at which they were originally mailed, with the word ‘fraudu-
lent’ plainly written or stamped upon the outside thereof, and all such letters
so returned to such postmasters shall be by them returned to the writers
thereof, under such regulations as the postmaster general may prescribe.
But nothing contained in this section shall be so construed as to authorize any
pos‘tmaster or other person to open any letter not addressed to himself.
» »

Section 4041: *“The postmaster general may, upon evidence satisfactory to
him that any person or company is engaged in conducting any lottery, gift-
enterprise, or scheme for the distribution of money or of any real or personal
property, by lot, chance, or drawing of any kind, or that any person or com-
pany is conducting any other scheme for obtaining money or property of any
kind through the mails by means of false or fraudulent pretenses, represen-
tations, or promises, forbid the payment by any postmaster to sald person or
company of any postal money orders drawn to his or its order or in his or its
favor, or to the agent of any such person or company, whether such agent is
acting as an individual or as a firm, bank, corporation or association of any
kind, and may provide by regulation for the return to the remitters of the
sums named in such money orders. But this shall not authorize any person
to open any letter not addressed to himself.”

The order was one which the defendant was bound to obey, unless
the postmaster general exceeded his authority in making it. TFrom
the order it distinctly appears that, in the judgment of the postmaster
general, the Enterprise Savings Association was conducting a lottery,
or other similar business, through the mails, in violation of section
3894, Rev. St., as amended, and that this fact had “been made to
appear to the satisfaction of the postmaster general” This case is
therefore not within the authority of Commerford v. Thompson, 1
Fed. 417, or Bank v. Merchant, 18 Fed. 841. In the case first cited
the mail withheld by direction of the postmaster general was not
registered mail at all. There was therefore no authority, under
the statute, to direct the retention of such ordinary mail matter. In
the case of Bank v. Merchant, cited above, the order of the postmaster
general which found the fact of the unlawful use of the mails had
been revoked, and the subsequent orders contained in the opinion
of Judge Pardee an insufficient finding of fact.

Jt has been argued that any discrimination by which the use of
the mails is permitted to one eitizen, and denied to another, is unlaw-
ful, and that the defendant cannot justify a refusal to furnish to all
equal facilities by an order of the postmaster general. This is beg-
ging the question. The power of the postmaster general to inhibit
the use of the mails to any citizen must rest upon the power con-
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ferred by congress in that regard. The duty of a postmaster to obey
the valid order of the postmaster general is enjoined in the sections
of the Revised Statutes we have heretofore set out, as well as by
sections 396 and 3834, Rev. St. Congress has not undertaken to dis-
criminate between citizens as to the provisions in question, but has
undertaken to discriminate between what matter shall be mailable
and what unmailable. The power vested by the constitution in con-
gress “to establish post-offices and post-roads” has been construed
universally as authorizing congress to prescribe what should be
mailable matter. As said by Justice Field, in speaking for the court
in Ex parte Jackson, 96 U. 8. 732:

“The power possessed by congress embraces the regulation of the entire

postal system of the country. The right to designate what shall be carried
necessarily involves the right to determine what shall be excluded.”

In Re Rapier, 143 U. 8. 134, 12 Sup. Ct. 374, Chief Justice Fuller
said, concerning the right of congress to exclude from the mails mat-
ter deemed vicious, that:

“The argument that there I8 a distinction between mala prohibita and mala
tn se, and that congress might forbid the use of the mails in promeotion of
such acts as are universally regarded as mala in se, including all such crimes
a8 murder, arson, burglary, ete., and the offense of circulating obscene books
and papers, but cannot do so in respect of other matters which it might re-
gard as criminal or immoral, but which it has no power itself to prohibit, in-
volves a concession which is fatal to the contention of petitioners, since it
would be for congress to determine what are within and what without the
rule; but we think there is no room for such a distinction here, and that it
must be left to congress, in the exercise of a sound discretion, to determine
in what manper it will exercise the power it undoubtedly possesses. We
cannot regard the right to operate a lottery as a fundamental right infringed
by the legislation in question, nor are we able to see that congress can be
held, in its enactment, to have abridged the freedom of the press. The cir-
culation of newspapers is not prohibited, but the government declines itself
to become an agent in the circulation of printed matter which it regards
as injurious to the people. The freedom of communication is not abridged,
within the intent and meaning of the constitutional provision, unless congress
Is absolutely destitute of any discretion as to what shall or shall not be car-
ried in the mails, and compelled arbitrarily to assist in the dissemination of
matters condemned by its judgment, through the governmental agencies which
it controls. That power may be abused furnishes no ground for a denial of
its existence, if government is to be maintained at all.”

It must follow from the exclusive and absolute power of congress
over the whole subject of what may be carried, and what may be
excluded from the mails, that it was entirely within its competency
to confer authority upon the head of the postal department to direct
a postmaster to refuse the delivery of registered letters addressed
to a person or corporation which was engaged in conducting a lottery
enterprise through the use of the registered letter department, or
to forbid the payment of a postal money order drawn in favor of one
engaged in conducting such a business by means of the assistance
of that department of the postoffice, and that he might make such
order upon evidence satisfactory to him. Neither the making of
such an order, nor its enforcement, required or permitted the open-
ing of any such registered letter, and the statute expressly pro
hibits the opening of any letter by the postmaster, not addressed to
himself. - Neither of those departments of the postal service are
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essential to the ordinary use of the mails, and congress has reposed
in the postmaster general an unlimited discretion as to when and
where he would extend the facilities afforded by those departments.
Rev. St. §§ 3929, 4027. We see no reason why congress may not
confer on him authority to prevent the use of those facilities by any
person engaged in using them for the propagation of a business
deemed by it vicious, and not entitled to such special facilities in the
extension and conduct of such schemes. The authority to inhibit
the use of those postal facilities had to be vested somewhere. It was a
matter pertaining to executive business, and was therefore imposed
upon the executive head of the postal department. In the cases of
Commerford v. Thompson and Bank v. Merchant, heretofore cited,
the power of congress to vest such an authority in the postmaster
general was not questioned, but admitted, by both Judges Brown and
Pardee. The whole question was elaborately considered in Dauphin
v. Key, 4 MacArthur, 203.

Complainant does not allege that the postmaster general has
used his power either maliciously or fraudulently. Its contention
simply amounts to this: that he erred in judgment, and that it is
without remedy, unless the courts will take jurisdiction, reconsider
the facts, and enjoin the defendant from obeying the order, and re-
quire him to extend to it the free and unlimited right to use the in-
hibited facilities in the conduct of its business. Have the courts of
the United States jurisdiction to thus control the action of the
executive department of the government? The answer must de-
pend upon the question as to whether the refusal to deliver register-
ed mail matter and to pay postal money orders is, under the stat-
utes organizing the postal department, a purely ministerial duty, or
does the postmaster general, under the power conferred upon him
by congress concerning the circumstances under which he may di-
rect the withholding of registered mail, or forbid the payment of
a postal order, exercise judgment or discretion? We shall not
undertake to analyze the elaborate and alluring plan under which
an uncertain per cent. of the holders of the complainant’s bonds
may be redeemed at an early day in the progress of the business,
and realize an enormous profit, at the expense of others enticed to
invest by the prospect of an early and accidental redemption, but
who, in weariness, have dropped out, and forfeited their payments.
The boundary between such schemes and some of the insurance and
investment methods which have managed to escape legal con-
demnation may be very dim. Judgment as to which side of the line
complainant’s device belongs would much depend upon what
should be taken as the standard of a clearly legitimate enterprise.
The honorable postmaster general, when called upon to pass judg-
ment upon the business of this association, may have been some-
what perplexed as to how to deal with a scheme so elaborately ar-
ranged as to present, upon one view of it, a legitimate investment
business, but which, when looked upon from the other side, seemed
to show many of the features characteristic of lottery or other like
schemes. The settlement of the question undoubtedly involved the
exercise of judgment and discretion, and this very fact operates to
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take his duty out of the mere ministerial class, and therefore be-
"yond the control or review of the judicial department of govern-
ment, by means of mandamus or injunction. In Mississippi v. John-
son, 4 Wall. 475, a ministerial duty was thus defined:

“A ministerial duty, the performance of which may, in proper cases, be re-
quired of the head of a department by judicial process, i8 one in respect to

which nothing is left to discretion. It is a simple, definite duty, arising under
circumstances admitted, or proved to exist, and imposed by law.”

If the postmaster general could not have been compelled by
judicial proceedings to have made an order inhibiting the use of
the registry or postal money department by one at the suit of an-
other, because the duty was not purely ministerial, but involved
the exercise of judgment and discretion, it must follow that the
bona fide exercise of such judgment and discretion under a statute
expressly reposing the power would not justify the judicial depart-
ment in reversing his action by the substitution of its judgment for
that of the officer to whom congress had intrusted it. Marbury v.
Madison, 1 Cranch, 137; Mclntire v. Wood, 7 Cranch, 504; Ken-
dall v. U. 8, 12 Pet. 527; Decatur v. Paulding, 14 Pet. 515; Com-
missioner of Patents v. Whiteley, 4 Wall. 534; Gaines v. Thompson,
7 Wall. 347; U. 8. v. Black, 128 U. 8. 40,9 Sup. Ct. 12; U. 8. v.
Windom, 137 U. 8. 636, 11 Sup. Ct. 197.

In Decatur v. Paulding, cited above, the relator, Mrs. Decatur,
claimed a pension both under an act and a resolution of congress.
The secretary of the navy was of opinion that congress did not in-
tend that she should have a pension under the act, and another
under the resolution, and required her to elect under which she
would claim, as they were for different sums. This she refused to
do, and applied for a writ of mandamus to compel him to pay her
according to her contention. The court refused the writ, saying:

“If a suit should come before this court which involved the construction of
any of these laws, the court certainly would not be bound to adopt the con-
struction given by any head of a department; and, if they supposed his de-
cision to be wrong, they would, of course, so pronounce their judgment. But
their construction of a law must be given in a case in which they have juris-
diction, and in which it is their duty to interpret the act of congress in order
to ascertain the rights of the parties in the cause before them. The court
could not entertain an appeal from the decision of one of the secretaries, nor
reverse his judgment, in any case where the law authorizes him to exercise
discretiqn or judgment; nor can it, by mandamus, act directly upon the offi-
cer, and guide or control his judgment or discretion in the matters commit-
ted to his care in the ordinary discharge of his official duties. * * * The
interference of courts with the performance of the ordinary duties of the ex-
ecutive department of the government would be productive of nothing but

mischief, and we are quite satisfied that such a power was never intended to
be given to them.” 14 Pet. 515.

The case of Gaines v. Thompson, 7 Wall. 347, is instructive. The
secretary of the interior having instructed the commissioner of the
land office to cancel an entry under which Gaines and others claim-
ed certain lands, suit was brought, praying that the secretary and
commissioner be enjoined from so canceling said entry. The de-
fense was that the matter set up in the bill was within the ex-
clusive control of the executive department of government, and that
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the courts had no jurisdiction to interfere with the exercise of this
power by injunction. The validity of the entry in question de-
pends upon the construction of certain acts of congress, upon the
meaning of which there had been different opinions entertained by
different secretaries. The writ was refused. After a review of the
earlier cases, Mr. Justice Miller said:

“It may, however, be suggested that the relief sought in all those cases
was through the writ of mandamus, and that the decisions are based upon
the special principles applicable to the use of that writ. This is only true so
far as these principles assert the general doctrine that an officer to whom
public duties are confided by law is not subject to the control of the courts
in the exercise of the judgment and discretion which the law reposes in him
as & part of his official functions. Certain powers and duties are confided to
those officers, and to them alone; and however the courts may, in ascertain-
ing the rights of parties in sults properly before them, pass upon the legality
of their acts, after the matter has once passed beyond their control, there ex-
ists no power in the courts, by any of its processes, to act upon the officer so
as to interfere with the exercise of that judgment while the matter is properly
before him for actlon. The doctrine, therefore, is as applicable to the writ of
injunction as it is to the writ of mandamus. In the one case the officer is re-
quired to abandon his right to exercise his personal judgment, and to substi-
tute that of the court, by performing the act as it commands. In the other
he is forbidden to do the act which his judgment and discretion tell him
should be done. There can be no difference in the principle which forbids
interference with the duties of these officers, whether it be by writ of man-
damus or injunction.”

Concerning the merits of the case, he said:

“The action of the officers of the land department, with which we are asked
to interfere in this case, is clearly not of this character. The validity of plain-
tiff’s entry, which is involved in their decision, is a question which requires
the careful consideration and construction of more than one act of congress.
It has been for a long time before the department, and has received the at-
tention of successive secretaries of the interior, and has been found so difficult
as to justify those officers in requiring the opinion of the attorney general.
It is far from being a ministerial act, under any definition given by this
court.”

The act done, of which complainant complaing, was done in the
exercise of a discretion reposed in the postmaster general by ex-
press direction of congress,and it cannot be supervised or controlled
by the courts. The decree dismissing the bill is therefore affirmed.

CALIFORNIA FIG SYRUP CO. v. STHARNS et al.
(Circuit Court, E. D. Michigan. April 1, 1895.)

1. TRADE-MARK—DuSCRIPTIVE NAME—*SYRUP OF Fras.”

The words “Syrup of Figs” or “Fig Syrup,” being descriptive, cannot
be sustained as a valid trade-mark or trade-name, as applied to a syrup
one of the characteristic ingredients of which i8 the julce of the fig.

2 SAME—DECEPTION. :

The use of the name “Syrup of Figs,” in connection with a description
of the preparation as a “Fruit Remedy,” ‘“Nature’s Pleasant Laxative,”
applied to a compound whose active ingredient {8 senna, and containing
but a small proportion of fig juice, which has no considerable laxative
properties, is deceptive, and deprives one so using it of any claim to equi-
table relief. California Fig Syrup Co. v. Improved Fig Syrup Co., 51 Fed.
296;. on appeal, 4 C. C. A. 264, 54 Fed. 175,—distinguished.



