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, CRINER v. MATHEWS et al.
(Circuit Court of Appeals, Eighth Circuit. May 13, 1895.)
No. 508.

APPEAL—ASSIGNMENTS 0F ErRrROR—MoTION FOR NEW TRIAL
An order overruling a motion for a new ftrial is not alsignable a8 error
in a federal appellate court.

In Error to the United States Court in the Indian Territory.

This was an action by John B. Criner against Oliver Mathews and
Mrs. Mathews to recover possession of a certain farm. There was a
verdiet and judgment in favor of defendant. Plaintiff moved for a
new trial, which motion was overruled. Plaintiff excepted to the
overruling of the motion, and brought error to this court.

C. L. Herbert filed brief for plaintiff in error.
H. C. Potterf and Henry Hardy filed brief for defendants in error.

Before CALDWELL, SANBORN, and THAYER, Circuit Judges.

PER CURTAM. The only error assigned in this case is the over-
ruling of a motion for a new trial. The rule is settled that the over-
ruling of such a motion cannot be made the foundation for an assign-
ment of error in a federal appellate court. The judgment of the
United States court in the Indian Territory is affirmed.

BOARD OF COM'RS OF GRAND COUNTY v. KING.
(Circuit Court of Appeals, Eighth Circuit. May 6, 1895.)

No. 452,
REGORD ONX APPEAL.

After the granting of a writ of mandamus to compel county commis-
sioners to levy a tax for the purpose of paying a judgment against the
county, the attorney for plaintiff sent written notice to defendant’s at-
torneys, mentioning certain parts of the record in the original cause where-
in the judgment sought to be enforced was rendered as being, in his opin-
fon, necessary for consideration on appeal; and plaintifi’s attorneys in-
dorsed thereon that they had received the notice, and statement of parts
of the record attached thereto. This matter was not incorporated in the
bill of exceptions, nor certified to by the clerk, but was tacked to the
record on appeal by counsel, without official sanction. Held, that it prop-
erly constituted no part of the record, and could not be considered by the
appellate court.

In Error to the Circuit Court of the United States for the Dis-
triet of Colorado.

This was a petition by Francis G. King for a writ of mandamus
directing George Bunto, Thomas E. Pharo, and John Rowen, as
members of the board of county commissioners of Grand county,
Colo., to levy a special tax to pay a judgment against the county
held by the petitioner. The circuit court granted the writ, and the
respondents appealed. On February 18, 1895, the judgment was
reversed by this court because the record did not show that the
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judgment sought to be enforced was recovered upon any obliga-
tion issued under a statute requiring the commissioners to levy a
special tax for the payment thereof, and that in the absence of any
such legislative direction the court had no power to direct the levy
of such a tax. 67 Fed. 202. The petition for the writ of mandamus
in fact did not show the nature of the cause of action upon which
the judgment was recovered. The plaintiff has now filed a petition
for a rehearing.

Sam W. Jones and L. B. France, for plaintiff in error.
Willard Teller, H. M. Orahood, and E. B. Morgan, for defendant
in error.

Before CALDWELL, SANBORN, and THAYER, Circuit Judges.

PER CURIAM. A petition for rehearing has been filed in this
case, in which it is said that there was an agreement between coun-
sel that the record in the case in which the judgment was obtained
should be made a part of the record in the mandamus proceeding.
It is enough to say, in answer to this suggestion, that no such agree-
ment appears in the record before this court. And we repeat what
we said in our opinion, that “there is nothing in the record before
us, which we can consider, that shows the plaintiff’s judgment was
rendered on county warranis.,” Months after the case was tried
and disposed of in the lower court; the attorneys for the ‘plaintiff
addressed a notice to the defendant’s counsel, reading as follows:
“Francis G. King, Plaintiff, vs. The Board of County Commissioners of the

County of Grand, Defendant.

“Messrs, Teller, Orahood & Morgan, Attorneys for Plaintiff: Please take
notice that the following is the statement of the parts of the record in the
original cause between the above-named plaintiff and defendant which ap-
pellant thinks necessary for the consideration of the errors assigned on ap-
peal to the United States circuit court of appeals for the Eighth circuit.

“Sam W, Jones and L. B. France, Attorneys for Defendant.

"Receivéd a copy of the above notice, and statement of parts of the record
attached thereto, this 24th day of July, A. D. 1894.
“Teller, Orahood & Morgan, Attorneys for Plaintiff.”

Following this notice is an abstract of a complaint, and some
memoranda of the proceedings in the case in which the complaint
" was filed. The court did not overlook this irrelevant and useless
paper, but it was so obvious that it was no part of the record in the
case that no reference was made to it in the opinion. It is not only
not in the bill of exceptlons, but it is outside of the record certified
to by the clerk. It is extraneous and foreign matter tacked onto
the record by counsel long after the trial of the cause, and has no
official sanction whatever. It is needless to say that new evidence
cannot be introduced into the record of a case, for the consideration
of the appellate court, long after the case has been tried and judg-
ment rendered therein in the lower court, by giving notice that the
“appellant thinks such evidence necessary for the consideration of
the case on appeal.” The ]urlsdlctlon of this court is purely ap-
pellate, and ‘is limited to reviewing thé action of the lower court
upon the pleadings and evidence that were before that court.
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Moreover, it is admitted that the petition for mandamus did not
show the nature of the cause of action upon which the judgment
was rendered, and the court below overruled the demurrer to the
petition, thus holding that the existence of the judgment alone en-
titled the plaintiff to a mandamus. The rehearing is denied.

AMERICAN CENT. INS. CO. v. HEISERMAN.

(Circuit Court of Appeals, Eighth Circuit. May 13, 1895.)
No. 542,

L APPEAL—DEMURRER TO EVIDENCE—W AIVER.
The overruling of a demurrer to plaintlﬂ’s evidence is waived by de-
fendant by proceeding to introduce his own evidence, and he cannot there-
after assign the same as error.

2. SAME——-ERBOR IN INSTRUCTIONS—FAILURE T0O EXCEPT.
Alleged error in giving instructions cannot be comsidered where either
no exceptions were taken, or, if taken, the same do not appear upon the
record.

In Error to the Circuit Court of the United States for the Dis-
trict of Kansas.

This was an action by Mary E. Hexserman against the American
Central Insurance Company to recover upon a policy of fire insur-
ance. There was verdict for the plaintiff, and judgment according-
ly, and the defendant brings error.

E. F. Ware (Robert W. Neal, on the brief), for plaintiff in error.
J. R. Hallowell and Montgomery Hallowell filed brief for defend-
ant in error.

Before CALDWELL, SANBORN, and THAYER, Circuit Judges.

CALDWELL, Circuit Judge. The first assignment is that the
circuit court erred in not sustaining the defendant’s demurrer to
the evidence. This demurrer was interposed at the close of the
plaintiff’s evidence, and, when overruled by the court, the defendant
proceeded to introduce its evidence. This was a waiver of the de-
murrer. The only other assignment not waived by counsel in the
argument of the case is that the court wrongly instructed the jury
on the measure of damages. But no exception was taken to the
charge at the trial, or, if an exception was taken, that fact does not
appear upon the record, and, not appearing of record, has no exist-
ence as a predicate for error. The judgment of the eircuit court
is affirmed.




