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fully considering that evidence, and giving all possible weight to
the presumption in favor, of the validity of the patent, I am still un-
able to sustain it. The particular evidence referred to consists
of a switch which was actually made of side-bearing girder rails,
and which was used in San Francisco before the patent in suit was
applied for. That switch was different from and was inferior to the
switch in question; and from these facts it is argued that a mechania
could not-—certainly did not—learn from the prior art the mode of
construction pointed out by Moxbam. This argument merits and
has received very careful attention; but, upon mature reflection, I
do not think it should prevail. The constructor of the San Francisco
device may have had some special object in resorting to the mode
of construction which he adopted; or it may be-—and this seems to
be the more probable explanation—that he was not skillful enough
to perform the work in the most desirable manner. The scope of
mechanical skill is, however, not restricted to the skill of any par-
ticular mechanic. The line to be marked is that which separates
mere constructive ability from inventive capacity; and, as the low-
est order of invention is something more than mechanical skill, so
the highest degree of mechanical skill is something less than inven-
tion. All mechanics are not equally skillful, and the question is
not whether every mechanie would do the work in one: and the best
way, but whether any mechanic might, without invention, do the
work in the particular manner sought to be exclusively appropri-
ated. This test, when applied to the present case, is conclusive.
The testimony of George W. Parsons upon the subject is quite ac-
cordant with the weight of the evidence. -1t is, in substance, that,
before the issuance of the patent in suit, nothing beyond mechanical
skill was requisite to the construction of the switch in question.

In principle, this case.cannot be distinguished from that of John-
son Co. v. Pennsylvania Steel Co., 62 Fed. 156, and the views which
I there expressed are equally applicable here,

The bill is dismissed.
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THE COLUMBIA.
SHORT et al. v. THE COLUMBIA.
(Clrcuit Court of Appeals, Ninth Circuit, May 6, 1895.)
No. 172,

ADMIRALTY APPEALS—NONJOINDER OF PARTIZS—LIMITATION OF LIABILITY.
All persons who file claims for damages in-a proceeding for limitation
of liability are interested adversely to the owner in respect to a decree
which limits his liability; and where such petitioners are not treated, in
the proceedings, as adverse to each other, part of them cannot maintain
alone an appeal from such decree, in the absence of any proceedings to
effect & severance of their interests. ’

Appeal from the District Court of the United States for the Dis-
trict of Oregon.
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This was a petition by the Oregon Railway & Navigation Company
and the Oregon Short Line & Utah Northern Railway Company for
limjtation of liability in respect to damages occasioned by the
wrecking of the barge Columbia. A number of parties filed claims
for damages, and the district court entered a decree limiting the
liability of the owners to the amount of $100. From this decree
some of the petitioners have appealed.

C. E. 8. Wood and Nathan H. Frank, for appellants.
W. W. Cotton, for appellee

Before McKENNA, Circuit Judge, and HANFORD and HAW-
LEY, District Judges. .

HANFORD, District Judge. This cause was commenced in the
United States district court for the district of Oregon by the Oregon
Railway & Navigation Company and the Oregon Short Line & Utah
Northern Railway Company, under and pursuant to sections 4283~
4285 of the Revised Statutes of the United States, and admiralty
rules 54-57, to obtain a decree limiting the liability of said libelants
for the losses oecasioned by the wrecking of the barge Columbia.
Robert Balfour, Stephen Wilson, Alexander Guthrie, Robert Brodie,
Forman R. Bruce, and Walter J. Burns, partners in business under
the firm name of Balfour, Guthrie & Co., Malvina Short, as the ad-
ministratrix of the estate of Marshal B. Short, deceased, Sven Ander-
son, a8 administrator of the estate of John August Peterson, deceased,
Anna C. Larsen, mother of said Peterson, and William Boyce, in his
own behalf, appeared in the district court, made proof of their re-
spective claims for damages, and contested the right of said libelants
to the relief prayed. By the decree the total liability was fixed at
$100, that amount being the appraised value of the wrecked vessel;
and the same was divided into three equal parts, and awarded as
follows: - To Malvina Short, Sven Anderson, and Anna C. Larsen,
$33.33, to William Boyce $33.33, and to the firm of Balfour, Guthrie
& Co., $33.33. An attempt has been made by Balfour, Guthrie &
Co., in their firm name, jointly with Malvina Short and Sven And-
erson, in their respective characters as administratrix and adminis-
trator, to appeal from said decree, and at the instance of said parties
a transcript of the record has been filed and the cause docketed in
this court. Anna C. Larsen and William Boyce, parties to the de-
cree, did not join the appellants in taking an appeal, nor refuse to
join therein, nor waive their right to appeal. They are not treated
in the proceedings as adverse parties to the appellants. No request
to join in the appeal was made to them, and the court below did not
make an order of severance. The petition for allowance of the ap-
peal, notice of appeal, and citation were served upon the libelants,
but not served upon Mrs. Larsen or Boyce. The rules promulgated
by the supreme court, above referred to, make all persons having
claims for damages growing out of a marine casualty proper parties
to any proceeding to limit the liability of the owner of the vessel,
8o that the entire subject-matter may be fully and finally adjudicated
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in one proceeding. Providence & N. Y. 8. 8. Co. v. Hill Manuf'g
Co., 109 U. 8. 578-607, 8 Sup. Ct. 379, 617. For similar reasons,
when an appeal is taken, it is essential to the jurisdiction of the
appellate court that each party having a right to be heard upon
a review of the case should be brought before the court, or lawfully
estopped from continuing the litigation. In every such cage all the
injured persons have a common interest in the main question as to
the right of the owner to limit his liability, and, if judgment passes
in his favor as to that question, they all are entitled to share in the
distribution of the common fund arising from the sale of the vessel,
or the payment into court of the appraised value thereof; and each
person who appears and submits a claim for the court to pass upon
has a right to appeal from a decision in favor of the owner. If
Balfour, Guthrie & Co., and@ Mrs. Short and Anderson can prosecute
this appeal without being joined by Mrs, Larsen and Boyce, then the
two last named may each prosecute an appeal separately, or at least
their right to do so continued for some time after this case had been
docketed in this court. The supreme court has announced and re-
iterated several times the rule that separate appeals to that court,
by several parties asserting interests in common affected by a
single decree, cannot be permitted, and has enforced the rule by dis-
missing appeals when necessary parties were not joined, nor barred
of their right to appeal by refusing to join after due notice. Owings
¢. Kincannon, 7 Pet. 402; Masterson v. Herndon, 10 Wall. 416;
Hampton v. Rouse, 13 Wall. 187; Simpson v. Greeley, 20 Wall. 152;
Sipperley v. Smith, 155 U. 8. 86, 15 Sup. Ct. 15. These decisions
declare a rule of law which governs this court in the exercise
of its powers. By the eleventh section of the act ereating this
court it is expressly provided that all provisions of law regulating
the practice and system of review through appeals and writs of error
shall regulate the method and system of appeals and writs of error
provided for in said act in respect to the circuit court of appeals.
2 Supp. Rev. 8t. (2d Ed) 905 (11 C. C. A. xix). If we ignore the
jrregularity of the proceedings in the firm name of Balfour, Guthrie
& Co. without naming the individuals composing the firm, still the
appeal should be dismissed because of the nonjoinder of Mrs. Larsen
and Mr. Boyce. No lawful appeal has been taken, and this court is
without jurisdiction to pass upon the merits of the cause. Appeal
dismissed.
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, CRINER v. MATHEWS et al.
(Circuit Court of Appeals, Eighth Circuit. May 13, 1895.)
No. 508.

APPEAL—ASSIGNMENTS 0F ErRrROR—MoTION FOR NEW TRIAL
An order overruling a motion for a new ftrial is not alsignable a8 error
in a federal appellate court.

In Error to the United States Court in the Indian Territory.

This was an action by John B. Criner against Oliver Mathews and
Mrs. Mathews to recover possession of a certain farm. There was a
verdiet and judgment in favor of defendant. Plaintiff moved for a
new trial, which motion was overruled. Plaintiff excepted to the
overruling of the motion, and brought error to this court.

C. L. Herbert filed brief for plaintiff in error.
H. C. Potterf and Henry Hardy filed brief for defendants in error.

Before CALDWELL, SANBORN, and THAYER, Circuit Judges.

PER CURTAM. The only error assigned in this case is the over-
ruling of a motion for a new trial. The rule is settled that the over-
ruling of such a motion cannot be made the foundation for an assign-
ment of error in a federal appellate court. The judgment of the
United States court in the Indian Territory is affirmed.

BOARD OF COM'RS OF GRAND COUNTY v. KING.
(Circuit Court of Appeals, Eighth Circuit. May 6, 1895.)

No. 452,
REGORD ONX APPEAL.

After the granting of a writ of mandamus to compel county commis-
sioners to levy a tax for the purpose of paying a judgment against the
county, the attorney for plaintiff sent written notice to defendant’s at-
torneys, mentioning certain parts of the record in the original cause where-
in the judgment sought to be enforced was rendered as being, in his opin-
fon, necessary for consideration on appeal; and plaintifi’s attorneys in-
dorsed thereon that they had received the notice, and statement of parts
of the record attached thereto. This matter was not incorporated in the
bill of exceptions, nor certified to by the clerk, but was tacked to the
record on appeal by counsel, without official sanction. Held, that it prop-
erly constituted no part of the record, and could not be considered by the
appellate court.

In Error to the Circuit Court of the United States for the Dis-
triet of Colorado.

This was a petition by Francis G. King for a writ of mandamus
directing George Bunto, Thomas E. Pharo, and John Rowen, as
members of the board of county commissioners of Grand county,
Colo., to levy a special tax to pay a judgment against the county
held by the petitioner. The circuit court granted the writ, and the
respondents appealed. On February 18, 1895, the judgment was
reversed by this court because the record did not show that the
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