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sufficient to support an action for damages for its breach, and that
the words indorsed on the reverse side were insufficient to help
it out. It was said that the words indorsed on the reverse side
of the memorandum could not be regarded as a part of it because
there was nothing in the memorandum referring to them. And it
was further said that, even if these words were read into the mem-
orandum, the description of the lot was insufficient, inasmuch as it
would require the aid of parol proof to identify it.

The note or memorandum counted on in each paragraph of the
counterclaim is insufficient to sustain-an action for its breach. It
does not disclose the name of the purchaser, and there is nothing in
either of the letters copied in the statement which can aid its in-
sufficiency. The description of the property is clearly insufil-
cient. What shall be held to constitute a car of glucose can only
be ascertained by parol proof. And the admission of such proof
would most likely result in establishing a contract at variance with
the understanding of one or the other of the contracting parties.
Until the quantity or amount constituting a car load has been
mutually agreed upon, the minds of the parties have not met on
one of the most important terms of the bargain. The contract
is so indefinite in this particular that it is incapable of enforce-
ment. For the court to hear proof, and adjudge that the parties
agreed upon 50 barrels of glucose as a car load, would be to permit
a material part of the contract to be proved by parol evidence
dehors the contract. And the price to be paid for the glucose is
equally uncertain. Whether the parties understood that the price
to be paid was $1.173 per 100 pounds, as alleged, or whether it was
to be $1.174 per gallon, is not disclosed by the contract. The
understanding of the parties, whatever it was in this regard, rests
in parol. Each memorandum discloses the name of the seller, but
it fails to disclose the name of the purchaser, the amount of prop-
erty to be sold and delivered, or the price to be paid therefor.
They must be held invalid as contracts for whose breach damages
may be recovered. Let the demurrer be sustained.

CLARK THREAD CO. v. ARMITAGRE,
(Circuit Court, 8. D. New York. May 22, 1895.)

1. UnrFArR COMPETITION—FRAUD OF PLAINTIFR.

Fraud, such as to disentitle a plaintiff to rellef against unfair competi-
tion in his business, cannot be predicated of statements which, owing to
the brevity required by the limited space of a label, are not minutely ac-
curate; nor of the use on two classes of goods of labels which might be
mistaken for each other, the statements on both being true; nor of the
use, to a limited extent, of the name of a firm to which the plaintiff be-
leved itself to have succeeded; nor of the use of “{rade talk” in ad-
vertisements.

2. SAME—CORPORATE NAME—ESTOPPEL.

Defendant was incorporated as the William Clark Thread Company.
Plaintiff, the Clark Thread Company, objected to this name; and, at the
Buggestion of its managing director and treasurer, defendant’s name was
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changed to the William Clark Company. Held, that plaintiff was estopped
to object afterwards to the use by defendant of the amended name.
8. BAME—IMITATION OF LABELS.

Plaintiff had estdblished, by a long course of successful dealing, a high
reputation and extensive market for the thread manufactured and sold
by it, which was known as “Clark’s Thread,” and was put up on spools
each bearing a round label, with the name “Clark’s” in the upper part of
the circle, the words “Spool Cotton” in the lower part, and the letters
“0. N. T.,” separated by periods, horizontally across the middle. De-
fendant, immediately after its incorporation, began the manufacture of
thread, which it put up on spools with a label in all respects like plain-
tiff’s, except that it bore the letters “N-E-W,” separated by hyphens, in
place of the letters on plaintiff’s labels. Held, that defendant’s label was
calculated to create confusion and misunderstanding, and that plaintiff
was entitled to an injunction restraining the defendant from using the
word “Clark” or “Clark’s” in connection with thread manufactured by the
William Clark Company.

4 BamE—Use or NaMmz,

Held, further, that plaintifi’s right was not impaired by the fact that
another manufacturer, whose goods came little into competition with plain-
tiff’s, had long used the name ‘“Clark’s” in connection with thread, with
plaintiff’s assent,

This was a suit by the Clark Thread Company against Herbert
(. Armitage to restrain the use of a label. The cause was heard
on the pleadings and proofs.

Rowland Cox and Charles B. Meyer, for complainant.
C. E. Mitchell and H. D. Donnelly, for defendant.

COXE, District Judge. This action is brought to restrain un-
fair competition in trade. Both parties are dealers in spool cotton.
The complainant is a New Jersey corporation created in 1865 and
engaged in the manufacture and sale of “Clark’s O. N. T. Spool Cot-
ton.” The defendant is the manager of the William Clark Company
which is also a New Jersey corporatien organized in May, 1891, for
the purpose of manufacturing and selling thread. It began the
sale of its product in October, 1892, under the name of “Clark’s
N-E-W-8pool Cotton.” It is conceded that the case is to proceed
upon the same principles of law as if the William Clark Company
were the defendant. The contention on the part of the complain-
ant is that the defendant’s cotton is put up and advertised so that
purchasers are led to believe that they are buying a new brand
of the complainant’s cotton. In other words, the allegation is
that the public believes it is purchasing a new brand of an old and
well-known manufacturer whose reputation is firmly established by
30 years of honest endeavor, and not the untried product of an un-
known corporation with no years, no history and no good will
behind it. The complainant prays for an injunction restraining
the defendant from using the name of “The William Clark Com-
pany,” or “Clark,” or “Clark’s N-E-W-” in connection with spool
cotton. The defenses are first, that the complainant is guilty of
fraud and misrepresentation in advertising its goods and is, there-
fore, entitled to no relief in a court of equity. Second. The William
Clark Company was named after its principal incorporator who had
a right to give his name to the company. Its use in the trade is,

v.67F.no.7—57



898 FEDERAL REPORTER, vol. 67.

therefore, proper and lawful. Third. The complainant is estopped
from attempting to enjoin the corporate name for the reason that
its officers and agents not only acquiesced in the name but even
suggested it. Fourth. The name “Clark,” in connection with thread,
does not belong exclusively to complainant, but for years had been
used by persons named Clark to designate their goods. Fifth.
The proof fails to establish a case of unfair competition.

It is thought that the defendant has not succeeded in proving the
charge of false representation. - The code of morals by which the
defendant seeks to test the complainant’s acts is so strict that, if
it were assented to, very few business houses which exploit their
goods by advertising—certainly not the defendant himself—could
escape condemnation. : There are doubtless inaccuracies on some
of the complainant’s boxes and labels. Information is omitted
which might have been supplied and assertions are made which,
possibly, may convey erroneous impressgions. It must be remem-
bered, however, that the complainant was limited as to space.
Epigrammatical expressions were unavoidable. When one’s state-
ments are confined to the end of a spool it is necessary to be con-
cise. A box cover is not a favorable place on which to trace a
pedigree. It is said that there was suppressio veri, if not actual
falsehood, in the statement on some of the boxes, “Manufactory es-
tablished in 1812.” If the complainant had been in a position to
relate the details of its genealogy it is possible that a more accurate
idea might have been conveyed. Such a history, in the actual
environment, was out of the question. The statement as it was in-
tended to be understood, and doubtless was understood, is suffi-
ciently accurate. A merchant, occupying a modern building in
which his customers are heated by steam, lighted by electricity and
hoisted and dropped through many stories in express elevators,
might truthfully place upon the granite arch over his door “Estab-
lished in 1800.” No one would understand this statement literally;
no one would for a moment believe that the cloud-piercing struc-
ture before him was built in 1800, or that the merchant, or any of
his assistants, were doing business there or elsewhere nearly a
century ago. The idea conveyed would be that somewhere and
by some one a business was established in 1800 and that the mer-
chant in question had succeeded to its good will. So, when the
complainant placed upon its boxes, “Manufactory established in
1812,” a customer, if he attached any importance at all to the state-
ment, would probably conclude that complainant had succeeded in
some way to the rights of those who began making thread in 1812,
and so it had. He would hardly imagine that complainant was
making thread in an antiquated building erected three-quarters of
a century ago. If he did entertain this notion he would probably
conclude to purchase his thread elsewhere. So, too, it is impossible
to predicate fraud of the use of the black and gold label on the
three-cord cotton. Complainant uses a black and gold label on its
six-cord thread and the label contains the words “Six Cord.,” On
the three-cord cotton, of which a relatively insignificant amount is
made, the words “Six Cord” are omitted. The argument iz that
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the publie, having been accustomed to see a similar label on six-
cord thread, will suppose that the three-cord cotton is six-cord
cotton, although there is no statement to that effect upon the label.
This will not do. A party cannot be charged with fraud in mak-
ing a false statement as to part of his goods when the proof is that
the statement is made regarding other goods as to which it is abso-
lutely true. ‘

The complainant is also accused of fraud because years ago, to a
very limited extent, it put up and sold cotton on black spools with
the name of “J. & J. Clark & Co., Paisley,” on the box cover, indicat-
ing that it was manufactured by that firm at Paisley, Scotland.
Only one box of this thread was found and introduced in evidence,
the complainant admitting that it and similar boxes were at one time
put up and sold by it. = There is testimony to show that in former
years thread was sent here by the Paisley firm in an unbleached con-
dition and was bleached and spooled by the complainant. This
“Blackwood” thread constituted such an insignificant part of the
complainant’s business that it is impossible to assume that anything
was done malo animo regarding it. If the complainant believed that
it was the legitimate successor of J. & J. Clark & Co. in this coun-
try, and the thread was made, though not completed for the market,
at Paisley, it is difficult to see how the complainant is guilty of
fraud in this connection. Fraud cannot be presumed. The ques-
tion is not what was the technical, legal effect of all the transfers
and changes in the business of the various firms and corporations,
but what the complainant believed, and had a right to believe, regard-
ing them. If its officers asserted only what they honestly believed
to be true, with no intent to mislead the public, there is no fraud.
So far as the court is able to understand the complicated history of
the succession from the old Paisley firm, it is thought that no ma-
terial statement made by the complainant is unfounded. But even
though the complainant took too sanguine a view as to its derivative
rights, it cannot be convicted of fraud if it honestly believed that
it possessed them. The court undersfands that the complainant
has none of the “Blackwood” thread on hand and discontinued its
sale some time prior to the commencement of this action.

Again, the complainant is charged with fraud in saying that its
thread is “sold everywhere.” No sane man would understand this
literally. If “everywhere” when so used is synonymous with “the
earth,” the complainant can be convicted of falsehood by proof that
Clark’s thread is unknown in Tasmania or Siam. The statement is
on a par with the equally modest suggestion of the defendant that
his thread is “the latest and the best” This harmless exaggeration
is understood and discounted by all. It is not fraud, but merely
“trade talk.” No one is deceived. No one is injured.

It is unnecessary to pursue this subject further. All of the al-
leged frauds ¢an be explained upon a theory compatible with honesty.
Some of the most serious accusations relate to representations which
were discontinued long before the commencement of this action and
had reference to- matters so trivial as to preclude absolutely the
fdea of fraud. One who is honest as to millions is not likely to



900 FEDERAL REPORTER, vol. 67.

develop into a petty thief. If the statements complained of had
been made animo furandj, it is hardly possible that they would have
been confined to a part of the business so infinitesimal. In short,
the record fails to show any motive for the alleged false statements.
There is no proof that any one ever was defrauded and it is impossible
to perceive how any one could be defrauded thereby.

The defendant’s company was first incorporated as “The William
Clark Thread Company” on the 7th of May, 1891. The complainant
objected to this name and an interview took place between the offi-
cers of the two companies for the purpose of arranging the difficulty.
At the suggestion of the complainant’s managing director and treas-
urer the corporate name was changed by striking out the word
“Thread,” leaving it as it is to-day, “The William Clark Company.”
This is sworn to by two witnesses and is denied by the complainant
only in the most general way, if at all. 'Witnesses who were pres-
ent at the interview in. the interests of the complainant were not
called to contradict the testimony. The weight of evidence and
the presumptions from the complainant’s silence are all overwhelm-
ingly to the effect that the complainant consented to the use of the
present corporate name. This must be regarded as an established
fact. Corporations usually act through agents. The treasurer rep-
resented the complainant upon this occasion. The interview was
an official one, no resolution of the board of directors was necessary.
The complainant, through its treasurer, having induced the William
Clark Company to strike out the word “Thread” from its corporate
name and adopt its present name, cannot be heard to complain.
Harmony was purchased on the part of the defendant’s company by
adopting the complainant’s suggestion. Complainant should not be
permitted now to repudiate its own terms of peace and punishthe de-
fendant for using a name which was agreed upon as unobjectionable.
Had the William Clark Company supposed that its agents could be
attacked for using its present name it might have preferred, for the
sake of peace, to change it still further, or to retire altogether rather
than face an expensive litigation. It had a right to assume that
all disagreement regarding its name was settled forever. Having
made a treaty of peace the parties must be held to its stipulations.

The complainant has built up a splendid business. For 30 years it
has been engaged in making thread in this country. Its thread is
universally recognized as an honest and reliable product. It is so
firmly established in certain sections that it practically has a monop-
oly. “Clark’s thread” is sought for and used to the exclusion of all
other brands. The demand is for the complainant’s thread, and,
though other thread is used to a limited extent, it is not too much to
say that in certain localities the market belongs to the complainant.
Tt has taken capital, industry and years of arduous endeavor to pro-
duce this result. If the complainant had not dealt honestly with the
public it would not be in this position to-day. Its success is due to
the fact that for a generation it has furnished an article in which the
people had faith. This good will is the complainant’s inheritance
and its property. It is as much a part of its assets as its mill or its
counting house. No one has a right to destroy it except by fair and
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honest competition. No other manufacturer has a right to take
away the complainant’s customers by inducing them to believe that
they are purchasing the complainant’s goods.

The defendant corporation began doing business in the autumn of
1892. When this suit was commenced, in January, 1893, it had
been selling its product less than four months; it had at that time
no past and no good will; it entered the field as a new comer with
its fortune to make; its thread was unknown and untried; the
public verdict had not been rendered. Undoubtedly the defendant
was at liberty to use all legitimate means to gain popularity for this
thread, but it is equally true that he was not permitted to trade
upon the complainant’s reputation and induce people to believe that
his thread was a new brand emanating from the Clark Thread
Company; concealing the fact that it was an entirely new thread,
the product of a corporation which had not been six months in
operative existence. The defendant’s company was not entitled to
warm itself into being in the sunlight of the complainant’s reputa-
tion. The chief incorporator was William Clark. He was at lib-
erty to avail himself of whatever reputation he had gained as a
thread maker while in the employ of the complainant, but it was
unlawful for him so to act that the public was deceived as to the
true condition of affairs. That a party has a right to use his sur-
name honestly is clearly established, but in the case of a corpora-
tion there is no such thing as a surname or a Christian name. Had
William Clark been doing business as an individual the presump-
tion of unfair competition would be more difficult to draw. When,
however, he gives his name to a corporation, an act of doubtful
propriety, but for complainant’s consent, and then, failing to use
the corporate name, advertises his goods by a name used for 30 years
to distinguish the complainant’s goods, the motive can hardly be
doubted. The defendant’s company is an artificial person; its
name is “The William Clark Company”; it has no Christian
name and no surname; its name is not “Clark,” or “Clark’s;” it
began its existence in May, 1891. It is no answer to say that
“Clark” is a part of its name; so are the letters O. N. T. If it were
incorporated under the name of “The Clarkson Company” the
argument would be equally available. The defendant cannot es-
cape the charge of unfair competition by alleging that he is using
the corporate name, for he is not. He is using complainant’s trade
name and the fact that complainant’s trade name happens to be a
part of the name of the corporation which he represents does not
give him a right to use it. In short, to paraphrase the language of
the court in Croft v. Day, 7 Beav. 84: “He has a right to carry on
the business of a thread manufacturer honestly and fairly; he has
a right to the use of his own name; I will not do anything to de-
prive him of that or any other name calculated to benefit himself
in an honest way; but I must prevent him from using it in such a
way as to deceive and defraud the public.” The complairant has a
right to invoke the rule so plainly stated in Levy v. Walker, 10 Ch,
Div. 447, and say to the defendant: “You must not use a name,
whether fictitious or real-—you must not use a description, whether
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true or not, which is intended to represent, or calculated to repre-
sent, to the world that your business is my business, and so, by
fraudulent misstatement, deprive me of the profits of the business
which would otherwise come to me.”

It would be a jejune and idle proceeding to comment upon the
numerous authorities to which the attention of the court is called
by counsel. - In the recent case of Higgins Co. v. Higgins Soap Co.,
144 N. Y. 462, 39 N. E. 490, the leading cases have been collected
and the law applicable to this subject is clearly stated. The facts
in that case are very similar to the facts here. There being no
proof that the plaintiff had consented to the defendant’s corporate
name, the court enjoined its use, thus going a step further than the
court is required to go in the case at bar. The general principles
of law as there enunciated may be considered as furnishing a rule
for this case. '

- The court cannot resist the conclusion that the public may be led
to believe that the defendant’s thread is the product of the old com-
pany; in other words, that it is “Clark’s thread” as known in the
market for so many years. The principal label adopted by the
defendant, which is used on the bottom of spools, on box covers
and generally in the business, is calculated to induce purchasers
to believe that defendant’s thread is either the old thread under a
new label, or a new and improved brand of the old thread. Com-
pare this label with the principal label of complainant. The name
“Clark’s” appears on each printed in the same heavy Gothic type
and occupies identically the same position in the upper half of the
circle. The same is true of the words “Spool Cotton” in the lower
half. Horizontally across the middle of the complainant’s label
are the letters O. N. T. separated by periods. They are white let-
ters on a dark background. Horizontally across the middle of the
defendant’s label are the letters N-E-W- separated by hyphens.
They are white letters on a dark background. That this would
not mislead an expert or a wholesale dealer may as well be con-
ceded, but it is equally true that it is calculated to deceive small
buyers. Women who use thread are not apt to be critically ob-
serving in such matters. Minute details make small impression
upon their minds. They remember the salient features, not the
unimportant ones. They are the partisans of Clark or Coats or
some other manufacturer, and when they visit the store of the
retail dealer they call for their favorite thread. - Is it not too plain
to admit of serious doubt that a woman who had all her life used
the complainant’s thread who should ask a salesman for a spool of
“Clark’s thread, No. 50,” would receive the defendant’s No. 50 and
pay for it in perfect confidence that she was getting what she
wanted? If she had a spool of O. N. T. with her so that she could
compare the labels the differences might attract her attention. 1t
she followed the matter up and made inquiries she might learn
the whole truth. But it is altogether likely that she would have
no means of comparison, and if the difference in the label made
any impression she would probably conclude that Clark had put
a new brand of thread on the market. That this label is calcu-
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lated to create confusion and misunderstanding seems obvious on
its face; that it and the other devices resorted to by the defend-
ant have produced confusion is abundantly proved by the testi-
mony. Those who read this record impartially must, it seems to
the court, be impressed with the idea that the defendant’s eompany
has reaped an unfair advantage by the use of the name “Clark.”
If the chief incorporator had been named William Thompson in-
stead of William Clark, and the thread bad been put upon the
market as “Thompson’s” instead of “Clark’s,” is it fair to suppose
that it would have made such headway in complainant’s territory
and among its old customers? William Thompson might have
been as accomplished a thread maker as William Clark, but the
public, never having heard of Thompson’s thread, would look on
it as an interloper and handle it with caution. “Clark’s thread,”
on the contrary, needed no introduction, the public knew all about it.

There is no doubt about the rule of law applicable to this branch
of the case. The senior counsel for the defendant states the rule
as the court understands it to be. After argning that the William
Clark Company is justified in using its corporate name he says:

“This being the case it follows that it can use i{ts own name upon its own
goods provided it does not accompany them with simulative indicia calculated
and intended to create the impression that goods of its manufacture are the
complainant’s goods. * * * Of course, I concede that the name, however

legitimately worn, cannot be accompanied with simulative indicia, intended
to enable the defendant to palm off its goods as the plaintiff’s.”

Again he says:

“The question here presented to your honor s a pure question of fact. That
question is, has this plaintiff shown that the expression ‘Clark’s Spool Cotton’
points so distinctively in the public mind to the plaintiff, as distinguished
frogn %ll others, that its use necessarily and per se is an invasion of its
rights?”

Although the evidence may not enable the court to say that the
expression points distinctively to the complainant, it is thought that
the evidence does show that the use of the expression in the manner
adopted by the defendant is an invasion of the complainant’s rights.
We are dealing now with the rights of these parties as they existed
at the commencement of this action. There was a time when
“Clark’s thread” had no well-defined secondary meaning. So many
Clarks were engaged in the business that the expression in question
did not convey any definite impression to the mind. Times have
changed since then. Long before the commencement of this sunit
the business of the complainant had increased enormously. Others
had been absorbed or discontinued business, so that when this action
was commenced the complainant so dominated and controlled the
market that “Clark’s thread” was synonymous with complainant’s
thread in certain localities, and was understood at all times by a
majority of people to relate to complainant’s thread.

The chief exception is the “Mile-End Cotton.” The manufacturers
of that brand had as good if not a better right than the complainant
to use the expression referred to, but their product is made to a com-
paratively limited extent and in some localities is almost unknown.
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Certainly it is fair to say that the two concerns practically divided
the market for “Clark’s thread” between them. The business was
80 arranged and systematized that there was no clashing. For some
time prior to 1892 the expression in question meant either the com-
plainant’s thread, or the “Mile-End” thread, but generally the com-
plainant’s. - It seems to be tacitly admitted that if the complainant
at the commencement of the action had the sole right to use the ex-
pression “Clark’s thread,” so that it had acquired a secondary mean-
ing in connection with complainant’s thread alome, that its use by
the defendant should be restrained. The argument is that this right
is lost because the complainant did not possess it exclusively; that
because the “Mile-End” Clarks have a right to use the expression all
other Clarks have an equal right. The court does not so understand
the law. . The contrary is, it is thought, asserted by the following
authoritiés: Newman v. Alvord, 51 N. Y. 189, 195; William Rogers
Manuf’g Co. v. Rogers & Spurr Manuf’g Co., 11 Fed. 495; Croft
v. Day, 7 Beav. 88. It is true that these cases are not precisely
similar, on the facts, to the case at bar. No two cases are exactly
alike. It is always possible to distinguish. The effort, however,
in these and similar cases is to arrive at justice. The broad prin-
ciple underlying them all is that property shall be protected from
unlawful assaults. That where a party has for long years adver-
tised his goods by a certain name so that they are distingunished
in the market by that name the court will not permit a newcomer,
by assuming that name, to destroy or impair an established busi-
ness even though others may have acquired the right to use the
name legitimately. A., who has a right to a trade name, may
prevent C., who has no right, from using it even though B., who
has an equal right with A., does not object to the use by C. One
who has an interest in the preserve can without the co-operation of
his cotenant, punish the common poacher.

It follows that the complainant is entitled to a decree for an in-
junction restratning the defendant from using the word “Clark,” or
“Clark’s” in connection with the thread manufactured by “The Wil-
liam Clark Company.” Of course the court does not intend to inti-
mate that the defendant may not use the corporate name of said
company in any way he may desire, provided it is not printed in such
a manner as to be a practical violation of the injunction against the
use of the word “Clark.” The letters N. E. W. are chiefly mis-
chievous in connection with the word “Clark’s”; their use at this
time need not be restrained. As the complainant has succeeded
ounly in part it should not recover costs.

HARPER et al. v. RANOUS.
(Circuit Court, 8. D. New York. May 7, 1895)

1. CoPYRIGHT—INFRINGEMENT—DRAMATIZED NOVEL.
Under the act of March 3, 1891, amending Rev. St. § 4952, so as to give
to authors or their assigns the exclusive right to dramatize and traxslate
their copyrighted works, the owner of the copyright of a novel is entitled



