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the trespass is the result of inadvertence or mistake, and the wrong
was not intenticnal, the value of the property when first taken must
govern.” This case comes clearly within the rule thus defined. Tt
was the general belief at the time the timber was cut that the land
in question was within the grant to the Northern Pacific Railroad
Company of July 2, 1864, and that the date of said grant was an-
terior to that of the Oregon Central Railroad Company. Judge
Sawyer so held in this case, in the judgment which was reviewed on
writ of error from the supreme court. There can be no doubt that
the defendants honestly believed that the title to the land had
passed to the Northern Pacific Railroad Company, and that it was
no longer public land. The testimony shows that the value of the
standing timber at the time it was cut was about 75 cents a thou-
sand feet, and it is the judgment of the court that the entry of
judgment heretofore made in said cause in favor of the United
States for $2,095 be set aside, and that judgment be entered in favor
of the United States against the defendants for the sum of $220 and
costs,

PEORIA GRAPE SUGAR CO. v. BABCOCK CO.
(Circuit Court, D. Indiana. May 25, 1895.)
No. 401.

STATUTE OF FRAUDS—SUFFICIENCY OF MEMORANDUM-—INDIANA STATUTE.

A memorandum in the form: “2/17. 15 cars mx. glucose, $1.1714. Our
guarantee price. Shipment: Feby., March. L. J. R. Peoria Grape Sugar
Co.,”—i8 insufficient to sustain an action under the Indiana statute of
frauds, providing that no contract of sale of goods, over $50 in value, shall
be valid unless some note or memorandum in writing is made and signed
by the party to be charged, such memorandum failing to disclose the
name of one party to the contract, and being indefinite as to the quantity
of glucose, and the price.

This was an action by the Peoria Grape Sugar Company against
the Babcock Company to recover the price of certain glucose, sold
and delivered. The defendant interposed a counterclaim, to which
the plaintiff demurred.

This is an action by the plaintiff against the defendant to recover the pur-
chase price of a quantity of glucose sold and delivered by the plaintiff to the
defendant. The defendant has filed a counterclaim in nine paragraphs against
the plaintiff, seeking to recover damages for the alleged breach of several
contracts for the sale and delivery of large quantities of glucose alleged to
have been sold by the plaintiff to the defendant. The first paragraph alleges,
in substance, that the plaintiff, by its written contract marked “Exhibit a,”
agreed to sell and deliver to the defendant 15 cars of glucose at the price of
$1.1714 per 100 pounds, which was to be shipped to and delivered at Evans-
ville during February and March, 1894, That the glucose was to be of the
kind and quality described in the contract. That 15 cars would be 750 bar-
rels, amounting in weight to about 450,000 pounds. That during the month of
April, 1894, the plaintiff by its verbal agreement, also by its written agree-
ment, a copy of which is filed, marked Exhibits “D” and “E,” promised and
agreed to extend the time for shipment of the remainder of said glucose on
said contract. That thereupon the defendant directed the plaintiff to ship all
of the remainder of the glucose, which the plaintiff thereupon promised in
writing to do, a copy of which, marked “Exhibit E,” is filed. That, in compli-
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ance with this promise, the plaintiff did ship a portion of the glucose, to wit,
250 barrels. That subsequently, on August 11, 1894, the plaintiff refused to
further comply with its contract, and refused to ship any more glucose, leav-
ing due on said contract 500 barrels, amounting in weight to about 300,000
pounds. That, by reason of the failure to deliver the glucose, the defendarit
was compelled to go into the market and buy enough to cover its contract,
and lost the difference in price between the contract price and the value at
the time of the refusal, to wit, $2,850. That the defendant was ready and
willing to receive dnd pay for said glucose as fast as the same was shipped.
That in said contract “mx.” means mixing; “$1.17%4” means $1.17% per 100
pounds; “Shipment: Feby., March” means shipments to be made during Feb-
ruary and March; “2/17” means second month, seventeenth day; “our guar-
antee price” means that plaintiff guaranties the price to defendant not to
exceed the price stated in the contract, and that plaintiff will pay defendant
any excess of price it may be compelled to pay in the market in case it is
compelled to go into the market to buy by reason of plaintiff’s failure to com-
ply with its contract. That said terms and expressions are familiar to the
trade, and their meaning well understood.

The exhibits referred to are as follows:

Exhibit A. :

“2/17. 15 cars mMX. glUCOSE. cvcvvveiveranens seessnsasasnsessnss SL1THA
“Our guarantee price. Shipment: Feby., March,

“L. J. R. Peoria Grape Sugar Co.”

Exhibit D,
“Peoria, 11, Apr. 19th, 1894.
“The Babcock Company, Evansville, Ind.—Gentlemen: Your letter regard-
ing past-due shipments received, and contents noted. - We will admit we should
have netified you at the expiration of the contract that we should have a right
to ship the gcods. When your Mr. Babcock was here, the writer was not aware
that the option was out, supposing you still had time to take them, The price
of corn was advanced so sharply that it will be a dead loss for us to fill the
order. At the same time, if you nt the goods shipped, we will do so, but
must have shipping directions so 48 to ship them at our convenlence. Please
instruct us how you want the goods, and oblige.
“Yours, truly, B. F. R.
“Peoria Grape Sugar Co.”
Exhibit E.
' “Peoria, Ill., April 23rd, 1894.
“The Babcock Co., Evansville, Ind.—Gentlemen: Your letter of the 21st at
hand, and note your instruction to ship you one car daily on your order of
February 17th. The same has had our attention, and the goods will go for-
ward as instructed.
“Yours, truly, Peoria Grape Sugar Co.”

The second paragraph does ‘not differ from the first except in counting on
& contract marked “BExhibit B.” as follows:

“April 5th. Peoria Grape Sugar Co, 0. K.
“10 cars MXE. ZlUCOBE. .. .. vvvrveeeernaonsncssurnonsess ceesssesss $1.25
“April & May delivery. Price guaranteed, ete. L. J. R.”

The third paragraph does not differ from the first except in counting on a
contract marked ‘“Exhibit C,” as follows:

‘“Peoria Grape Sugar Co.

“20 cars X, ZlUCOBR. .. .ivscrnevncnsosronesessassacssonns $1.60, less frt.
“June, July shipment, buyer’s option. Usual guarantee price, etc.
“Apr. '24th. L. J. Reynolds.”

The fourth, fifth, and sixth paragraphs count upon the same instruments
set forth as exhibits in the first, second, and third paragraphs. The seventh,
eighth, and ninth paragraphs count upon the same exhibits as embodying the
eontracts the breaches of which give rise to the damages sued for. It is
further alleged that the plaintiff subsequently sent by mail to the defendant
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three printed memoranda, substantially alike, which are flled as exhibits.
Then each paragraph proceeds as follows: “But if it should be held that the
memorandum which is filed marked ‘Exhibit F’ formed a part and parcel of
the contract, and that the terms therein stated were a part of the terms of the
contract between the parties, yet, in either event, the defendant says that the
plaintiff has failed and refused to carry out the terms of its contracts in this,
that it has failed and refused to ship 500 barrels of the glucose desecribed in
said contract.” The exhibits last referred to are not copled, for the reason that
they cannot be regarded as the basis of the causes of action in either the sev-
enth, eighth, or ninth paragraphs of the counterclaim. The plaintiff has
interposed a demurrer to each paragraph of the counterclaim. o

dJ. E. Williamson, for plaintiff.
J. T. Walker, for defendant.

BAKER, District Judge (after stating the facts). The statute of
frauds of this state is as follows:

“No contract for the sale of any goods, for the price of fifty dollars or more,
shall be valid, unless the purchaser shall receive part of such property, or
shall give something in earnest to bind the bargain, or in part payment, or
unless some note or memorandum in writing of the bargain be made and
signed by the party to be charged thereby, or by some person thereunto by
him lawfully authorized.” 3 Burns’' Ind. Rev. St. § 6635 (Rev. St. 1881, §
4910). .

The goods agreed to be sold, as disclosed in each paragraph of
the counterclaim, largely exceed the price of $50. The mole con-
tract of sale exhibited in each paragraph of the counterclaim is
evidenced by the writings copied in the foregoing statement of the
case. The defendant does not count upon a verbal contract of sale,
coupled with a delivery to and acceptance by the purchaser of a
part of the property, nor upon part payment, nor upon the giving
of something of value in earnest to bind the bargain. The right to
recover damages for failure to deliver the property mentioned in
each paragraph of the counterclaim rests solely upon the written
instruments upon which the several causes of counterclaim are
bottomed. The right of the defendant to recover damages is
grounded upon the validity of the contracts evidenced by the notes
or memoranda in writing of the bargain. The note or memoran-
dum in writing of the bargain, when relied upon as the foundation
of a right to recover damages for failure to deliver the property,
must disclose with substantial accuracy every fact material to
constitute a contract of bargain and sale. It is, therefore, essen-
tial that such a note or memorandum shall contain within itself a
description of the property agreed to be sold, by which it can be
known or identified, of the price to be paid for it, of the party who
sells it, and of the party who buys it. It is settled to be indis-
pensable that the written memorandum should show, not only
who is the person to be charged, but also who is the party in whose
favor he is charged. The name of the party to be charged is re-
quired by the statute to be signed, so that there can be no question
of the necessity of his name in the writing. = But the authorities
have equally established that the name, or a sufficient description,
of the other party is indispensable, because without it no contract
is shown, inasmuch as a stipulation or promise by one does not
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bind him, save only to the person to whom the promise was made,
and, until that person’s name is shown, it is impossible to say that
the writing contains a memorandum of the bargain. In Grafton v.
Cummings, 99 U. 8. 100, 107, it appeared that the purchaser of prop-
erty at auction s1gned an agreement which did not mention the
name of the seller. The court, speaking by Mr. Justice Miller, say:

“The statute not only requires that the agreement on which the action is
brought, or some memorandum thereof, shall be signed by the party to be
charged, but that the agreement or memorandum shall be in writing. In an
agreement. of sale there can be no contract without both a vendor and a
vendee. There can be no purchase without a seller. There must be a suf-
ficient description of the thing sold and of the price to be pald for it. It is,
therefore, an essential element of a contract in writing that it shall contain
within itself a description of the thing sold, by which it can be known or
identified, of the price to be paid for it, of the party who sells it, and the
party who buys it. * * * The name of the vendor, or some designation of
him which could be recognized without parol proof extraneous to the instru-
ment, was an essential part of that instrument to its validity.”

In Sanborn v. Flagler, 9 Allen, 474, the contract was to deliver to
plaintiff certain iron. Bigelow, C. J said:

“It is urged that the paper does not disclose which of the parties is the
purchaser and which is the seller, and that no purchaser is in fact named in
the paper. This would be a fatal objection, if well founded. There can be

no valid memorandum of a contract which does not show who are the con-
tracting parties.”

In the case of Ridgway v.. Ingram, 50 Ind. 145, the requisites of
the note or memorandum in writing referred to in the statute of
frauds were considered by the court, and it was there said by
Wooden, J., in delivering the opinion of the court, that—

“A memorandum, in order to be sufficient within the statute, must state the

contract with such reasonable certainty that Its terms may be understood from
the writing itself, without recourse to parol proof.”

The case of Lee v. Hills, 66 Ind. 475, involved a counterclaim
founded upon a memorandum in writing. The counterclaim was
for the recovery of damages for the failure to deliver certain per-
sonal property sold by the plaintiff to the defendant. It was al-
leged that by the mutual mistake of the parties, the word “sold”
was omitted from before the name of the counterclaimant. It was
held that the memorandum, the word “sold” being omitted, was not
a note or memorandum in writing of the bargain within the mean-
ing of the statute of frauds, and that parol evidence was not ad-
missible to supply the omitted word in the memorandum. The
case of Wilstach v. Heyd, 122 Ind. 574, 23 N. E. 963, was an action
to recover damages for the alleged breach of a contract for the sale
of a lot evidenced by a memorandum in writing. The memoran-
dum of sale was as follows: .
“$200. New Albany, April 234, 1887.

“Received of J, B. Wilstach two hundred dollars as part purchase money
of a lot at $2,560. Balance twenty-three hundred and sixty dollars.
“Geo. Heyd, Admr. Est. Jacob Heyd.”

And there were indorsed on the reverse side these words: “The
1ot No. 14 Ekin Ave.” It was held that the memorandum was in-
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sufficient to support an action for damages for its breach, and that
the words indorsed on the reverse side were insufficient to help
it out. It was said that the words indorsed on the reverse side
of the memorandum could not be regarded as a part of it because
there was nothing in the memorandum referring to them. And it
was further said that, even if these words were read into the mem-
orandum, the description of the lot was insufficient, inasmuch as it
would require the aid of parol proof to identify it.

The note or memorandum counted on in each paragraph of the
counterclaim is insufficient to sustain-an action for its breach. It
does not disclose the name of the purchaser, and there is nothing in
either of the letters copied in the statement which can aid its in-
sufficiency. The description of the property is clearly insufil-
cient. What shall be held to constitute a car of glucose can only
be ascertained by parol proof. And the admission of such proof
would most likely result in establishing a contract at variance with
the understanding of one or the other of the contracting parties.
Until the quantity or amount constituting a car load has been
mutually agreed upon, the minds of the parties have not met on
one of the most important terms of the bargain. The contract
is so indefinite in this particular that it is incapable of enforce-
ment. For the court to hear proof, and adjudge that the parties
agreed upon 50 barrels of glucose as a car load, would be to permit
a material part of the contract to be proved by parol evidence
dehors the contract. And the price to be paid for the glucose is
equally uncertain. Whether the parties understood that the price
to be paid was $1.173 per 100 pounds, as alleged, or whether it was
to be $1.174 per gallon, is not disclosed by the contract. The
understanding of the parties, whatever it was in this regard, rests
in parol. Each memorandum discloses the name of the seller, but
it fails to disclose the name of the purchaser, the amount of prop-
erty to be sold and delivered, or the price to be paid therefor.
They must be held invalid as contracts for whose breach damages
may be recovered. Let the demurrer be sustained.

CLARK THREAD CO. v. ARMITAGRE,
(Circuit Court, 8. D. New York. May 22, 1895.)

1. UnrFArR COMPETITION—FRAUD OF PLAINTIFR.

Fraud, such as to disentitle a plaintiff to rellef against unfair competi-
tion in his business, cannot be predicated of statements which, owing to
the brevity required by the limited space of a label, are not minutely ac-
curate; nor of the use on two classes of goods of labels which might be
mistaken for each other, the statements on both being true; nor of the
use, to a limited extent, of the name of a firm to which the plaintiff be-
leved itself to have succeeded; nor of the use of “{rade talk” in ad-
vertisements.

2. SAME—CORPORATE NAME—ESTOPPEL.

Defendant was incorporated as the William Clark Thread Company.
Plaintiff, the Clark Thread Company, objected to this name; and, at the
Buggestion of its managing director and treasurer, defendant’s name was



