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question, than is justifiable. I think it might have found from the evi-
dence that Baker’s misconduct about January, 1893, prevented the
plaintiff discovering at that time, the amount with which the plain-
tiff is charged, as having taken during the period referred to,
It is not a question whether the court would so find, but whether
the jury might.

The rule is dismissed.

McCULLOCH v. CHATFIELD et al.
(Circuit Court of Appeals, Eighth Circuit. May 6, 18985.)
No. 528,

EQUITY—SHARING CONTRACT IR PROCEEDS OF LAND. .

A. and C., and two others, entered into an agreement for a speculation
in land, which was to be purchased in the name of C., and by him sold for
the common benefit. A. was to receive a three-tenths interest in the pro-
ceeds, in consideration of certain services, and the others, each, a one-
tenth Interest, in consideration of the contribution by each of $10,000.
Subsequently A. made an agreement with complainant, who paid $5,000
for an interest, and, a difference having arisen between them, a compro-
mise agreement was made between complainant and A. by which it was
agreed that complainant’s interest should be three-fortieths of the pro-
ceeds of the land. Complainant brought suit against all the parties to com-
pel C. to give him a written recognition of his three-fortieths interest in
the land, and to bhave his interest in the land, to that extent, decreed by
the court. C. admitted complainant’s claim to a one-twentieth interest in
the proceeds of the land, but alleged that he had no knowledge whether
he was entitled to a greater interest, as that depended on an agreement
between complainant and A. Held,—First, that the trust agreement was
of such pature that it gave complainant no interest in the land, but only
an interest in the proceeds of sale when sold; second, that, as the trustee
was not shown to be insolvent, and as it did not appear that he had been
negligent or inefficient in the discharge of his duties, and as the bene-
ficiaries were largely indebted to the trustee for advances which were a
first lien on the land, a court of equity would not, for the present at
least, decree that the complainant had a specific Interest in the land to
the extent claimed, or any other extent, as it might embarrass the trustee
in disposing of the property pursuant to the terms of the trust.

Appeal from the Circuit Court of the United States for the East-
ern District of Arkansas.

The case presented by the appellant, John McCulloch, who was also the
plaintiff in the circuit court, is as follows: By an original and amended bill
of complaint which was filed by him against the appellees in the circuit court
of the United States for the Eastern district of Arkansas, the plaintiff charged,
in substance, that in February, 1882, the appellees, H. R. Allen, William
Woods, T. B. Handy, and William H. Chatfield (who has since died, and who
i3 represented in this suit by his successor in interest, A. H. Chatfield) en-
tered into an agreement among themselves with a view of acquiring a large
body of land in the state of Arkansas, which then belonged to the Memphis &
St. Louis Railroad Company; that, by the terms of said agreement, William
H., Chatfield was to become trustee of all of said parties, and others who
might become associated with them, to hold and dispose of the land when it
was acquired; that said Chatfleld, Handy, and Woods were each to have a
one-tenth interest in the proceeds of said lands on contributing each $10,000
towards the acquisition of the same; that said Allen was to have a three-
tenths interest therein for his trouble and expense in looking up the lands,
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and in securing the same; that the remalning four-tenths Interest was to be
disposed of to other persons who might thereafter become interested In the
speculation; that in May, 1882, by an agreement entered into between the
plaintiff, McCulloch, and the said Allen, the plaintiff, on the payment of
$5,000 towards the acquisition of the lands, acquired a one-tenth interest
therein, which placed him on terms of equality with Chatfield, Handy, and
‘Woods; that thereafter, in consequence of & dispute that had arisen between
the plaintiff and said Allen relative to the amount of the plaintiff’s interest
acquired by the payment of the $5,000 aforesaid, & compromise agreement was
entered into by and between Allen and the plaintiff, whereby the latter be-
came entitled to one-fortieth of the proceeds of all the lands held by Chatfield-
as trustee, in addition to the ane-twentieth interest therein originally acquired
by the payment of $5,000, so that thereafter the plaintiff’s interest in the pro-
ceeds of the land was, as between himself and Allen, agreed to be three-
fortieths. The bill further averred that he had attempted, from time to
time, to secure from said Allen, as well as from William H. Chatfield in his
lifetime, and thereafter from A. H. Chatfield, his successor in the trust,
a written certificate or statement that he was entitled to a three-fortieths
interest in the proceeds of said lands, but that said parties had refused to
give such a written declaration; that Allen had eventually repudiated his
right to said additional one-fortieth interest claimed under the compromise
agreement aforesaid; and that the trustee, A, H, Chatfield, while recognizing
and admitting his interest in the proceeds of said lands to the extent of one-
twentieth, yet declined to acknowledge an Interest to any greater extent.
The bill also contained an allegation that, as said Allen bad represented to
his assoclates that he would secure lands for the purposes of the speculation
to the extent of (620,000 acres, the plaintiff was eutitled, as against Allen, by
virtue of such representation to three-fortieths of that amount of land,
namely, lands to the amount of 46,500 acres. The bill thereupon prayed the
court to enter a decree that the plaintiff was entitled to a three-fortieths
interest so as aforesaid claimed in the lands held by the trustee, and for
general relief. Separate answers to the bill were filed by the appellee A.
H. Chatfield, trustee, and by the appellee Allen. The answer of the trustee
admitted that the interests of the various parties in the proceeds of the lands
in controversy were as stated in the bill, except the interest of the plaintiff,
McCulloch. With respect to the interest of the latter, the answer averred
that the trustee had always recognized the plaintiff’s right to one-twentieth
of the proceeds of the land, but that he had declined to make a written
declaration that he was entitled to a greater interest, because that was out-
side of his duties and depended upon an agreement between Allen and the
plaintiff with which he was not fully acquainted. Furthermore, the answer
averred that by the original agreement made jn 1882, creating the trust, the
trustee was to have the full and absolute control of the land, and of the sale
thereof, he being only required to account for the proceeds of the sale, and
that the execution of a formal declaration of a trust therein, In favor of any
one, would have the effect of defeating sales by the trustee according to his
own judgment, as purchasers would require the beneficiary to join in the
execution of deeds for said lands after such declaration of trust was made
and filed of record. The trustee further averred that the plaintiff had utterly
failed during the existence of the trust to contribute anything towards paying
the taxes on the land, or other expenses incident to the execution of the trust;
that the trustee and his predecessor, W. H. Chatfield, had already expended
on that account $153,861, and had received from sales only $65,707, leaving
a balance due to the trustee, at the date of filing his answer, of $88,153, with-
out any allowance for services, which sum was a first charge upon the land
and the proceeds of the sale thereof. The defendant Allen denied, in sub-
stance, that the plaintiff was entitled to more than one-twentieth of the pro-
ceeds of the land, to which extent he conceded that he was entitled to share
in the proceeds of the sale. He averred that the pretended agreement by
himself to give the plaintiff an additional one-fortieth interest therein was se-
cured by false and fraudulent representations, and was, for that reason, not
obligatory. After a full hearing of the case on the merits, the circuit court
dismissed the plaintiff’s bill for want of equity, and from such decree an ap-
peal bas been prosecuted to this court. '
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"~ Charles C. Collins and C. 8. Collins, for appellant.
F. N. Judson and 8. M. Shepard (L. C. Balch, on the brief), for
appellees.

Before CALDWELL, SANBORN, and THAYER, Circnit Judges.

THAYER, Circuit Judge, after stating the case as above, delivered
the opinion of the court.

It is obvious from an inspection of the record that, in so far as there
is any substantial controversy developed by the pleadings or the testi-
mony, the plaintiff, McCulloch, on the one side, and the defendant
H. R. Allen, on the other, are the only interested parties. It is con-
ceded by all that by contributing $5,000 towards the objects of the
speculation in which H. R. Allen, W. H. Chatfield, William Woods,
and T. B. Handy became interested by the agreement of February
3, 1882, the plaintiff, McCulloch, became, and now is, entitled to
one-twentieth of the proceeds of the sale of the land in controversy,
after the large sum now due to the trustee for advances and other
expenses of the trust have first been paid. Whether, in addition
to that interest, he is further entitled, under the agreement with
Allen, to another one-fortieth, making his total interest in the pro-
ceeds three-fortieths, is a question that in no wise concerns the
trustee, or the other defendants besides Allen. The one-fortieth
interest thus in controversy belongs either to the plaintiff or to the
defendant Allen, as all of the parties agree. With the exception of
this one issue, which, according to the answer filed by Allen, seems to
turn largely on the question whether the alleged agreement to give
him such additional interest was obtained by fraud, there is no other,
issue in the case, so far as we are able to discern. The questiop
arises, therefore, on this state of facts, whether the record discloses
any adequate ground for equitable relief. It is clear, we think,
that the plaintiff has no estate in the land, as distinguished from
the proceeds of sale, which entitles him to a decree of partition,
or to a decree adjudging that he has a three-fortieths, or any other,
undivided interest therein. The agreement of February 3, 1882,
evidently contemplated that the trustee thereby appointed, Mr. W.
H. Chatfield, should hold the title to such lands as might be acquired
under the agreement, dispose of the same to the best advantage possi-
ble, and convey the same, when sold, by his individual deed. The
only limitation placed upon his powers was that he should not sell
any of the land for less than one dollar per acre without the consent
‘of all parties in interest. The trust so created plainly belongs to
that class of trusts where the beneficiaries acquire no estate in lands
held by the trustee until after they are sold, when their rights at-
tach to the proceeds of sale. It was one of those agreements which
operated to convert into personalty the realty that might be pur-
chased, so far as the parties to the speculation were concerned, until,
by mutual agreement, they had otherwise determined, inasmuch.as
the title to the land acquired was taken in the name of the trustee
for the express purpose of enabling him to sell it without let or hin-
drance, and to divide the proceeds among those who might become
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interested in the speculation. Nicoll v. Ogden, 29 I1l. 328, 317, 378;
Greenwood v. Marvin, 111 N. Y. 423, 19 N. E. 228; Pom. Eq. Jur.
§ 992, and cases there cited. For these reasons, the plaintiff was
not entitled to a decree adjudging that he was the owner of an
undivided interest in the property, as a decree of that nature would
very. likely interfere with the dominion over the property which the
trustee is entitled to exercise so long as he acts in good faith, and
is guilty of no dereliction of duty.

It is also worthy of notice that the bill does not allege that the
trustee is insolvent, and that the proof does not show that he has
been either negligent or inefficient in the discharge of his duties.
No right to relief, therefore, arises upon either of these grounds.
It is not the fault of the trustee that a controversy has arisen between
two of the beneficiaries as to the extent of their several interests,
and he is not guilty of any misconduct in refusing to assume the
responsibility of deciding that controversy until it becomes necessary
to make a distribution of the trust fund. When that time arrives,
it is to be presumed that the trustee, for his own protection, will take
the proper steps to ascertain the plaintiff’s true interest in the trust
fund. 8o far as we can see, the only ground upon which. the plain-
tiff can fairly lay claim to equitable relief is found in an allegation
of the amended bill wherein the plaintiff avers that he is now ready
and willing to pay his proportion of the expenses of executing the
trust. On the strength of that allegation, it has been suggested
that he cannot contribute to the payment of such expenses until the
amount of his interest is ascertained and has been fixed by judicial
decree, and that it is competent for a court of equity to entertain

Jurisdiction of the case, and settle the existing controversy, on that
ground. With reference to this suggestion, it is only necessary to
say that we have become satisfied, by a careful examination of the
testimony, that this claim is not made in good faith. We think that
the plaintiff has no present intention of refunding to the trustee
his proportion of the large sum of money which the trustee has al-
ready advanced in paying taxes and otherwise administering the
trust, and that a decree determining the extent of the plaintiff’s
interest would not induce him to contribute either to the payment
of expenses heretofore or hereafter incurred. The result is that
the plaintiff is, for the present, at least, without right to equitable
relief. The trustee has notice of the plaintiff’s claim, and has thus
far shown no disposition to ignore his rights, whatever the same may
be. The trustee is also solvent, and the large sum now due to him
must first be paid before any of the proceeds of the land can be
distributed among the beneficiaries. It is not improbable that the
entire proceeds may be consumed in reimbursing the trustee for his
expenses, so that it will be unnecessary to decide, either now or
hereafter, whether the plaintiff’s interest is one-twentieth or three-
fortieths. For these reasons, we think that the circuit eourt prop-
erly dismissed the plaintiff’s bill of complaint, and its decree in that
behalf is hereby affirmed.
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NORTHERN PAC. R. CO. v. POIRIER.
(Circuit Court of Appeals, Ninth Circuit. March 6, 1895.)
No. 185.

1. NEQLIGENCE—QUESTION FOR JURY.

Plaintiff, a brakeman in the employ of defendant railway ecompany,
while performing his duty on a regular freight train, was injured in a
collision caused by a special or wild train running into the regular train
while it was stopped at a junction with a spur track, to leave certain
cars. The special train, which was running on telegraphic orders, was
only a few minutes behind the regular train, and the conductor of the
special had not been informed that the regular would stop at the spur
track. The rules of the company provided that a following train should
keep 10 minutes behind the train in front of it, but also made it the
duty of the train dispatcher to keep trains known to be running too close
at the proper distance apart. Held, that It was a question for the jury
to decide upon these facts whether the railway company was guilty of
negligence in the management of the second train, which contributed
to the accident, and that it was not error to refuse to direct a verdict for
the railway company.

2. SAME—INSTRUCTION TO JURY—SUBSTANCE OF CHARGE.

Held, further, that an instruction which substantially submitted it to
the jury to decide whether the company was negligent in sending out
the special train without notifying the conductor that the first train
would stop where it did, and in failing so to control the running of the
special train as to avoid the accident which happened, was not rendered
erroneous by some expressions which, apart from their context, might
be taken to mean that the company would be responsible for the negli-
gence of the conductor of the special train in disobeying orders, and to
disregard the fact that he was a fellow servant of plaintiff.

8 MASTER AND SERVANT—DUTY T0 PROVIDE SAFE APPLIANCES, ETC.

The duty which an employer owes to his employé to provide proper
means, facilities, and appliances for carrying on the work in reasonable
safety cannot be delegated to any subordinate, so as to exempt the
employer from liability to an employé if injury happens to him through
neglect of that duty.

In Error to the Circuit Court of the United States for the Dis-
trict of Washington.

This was an action by Narcisse Poirier against the Northern Pa-
cific Railroad Company to recover damages for personal injuries.
Judgment was rendered in the circuit court for the plaintiff. De-
fendant brings error.

Ashton & Chapman and John R. McBride, for plaintiff in error.
Aylett R. Cotton, 8. C. Hyde, John J. Reagan, W. 8. Glass, and
d. L. Cretty, for defendant in error.

Before McKENNA and GILBERT, Circuit Judges, and HAW-
LEY, District Judge.

HAWLEY, District Judge. On October 7, 1892, Narcisse Poirier,
plaintiff (defendant in error), while in the employ of the Northern
Pacific Railroad Company, defendant (plaintiff in error), and acting
in the capacity of middle brakeman upon a regular freight train,
designated as the “first train,” when it stopped at Clyde Spur, and
while he was standing upon the rear end of one of the flat -ears,

v.67%.n0.7—56
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about midway of the train, and engaged in the performance of his
duty in attempting to uncouple the cars, received certain 1n3ur1eu
in a collision which then occurred by a second train runmng into
and against the first train at the rear end thereof. For the injuries
thus received, the plaintiff obtained a verdict for $21,600, which
was afterwards reduced, upon a motion for a new trial, to §7,500.
There is no conflict in the evidence as to the manner in which the
collision occurred; but there is a direct conflict or difference of
opinion between the respective counsel as to the deductions to be
drawn from the evidence as to who was guilty of the negligence
which caused the collision,—whether it was the conductor of the
first train, or the conductor of the second train, or some undis-
covered vice principal of the corporation. It is conceded that the
plaintiff was entirely free from any fault or negligence upon his
part.

The assignments of error call in question the correctness of the
rulings of the trial court in refusing to give certain instructions
asked by the defendant, and in giving other instructions, in its
charge to the jury, touching the liability of the defendant, and of
its negligence in the premises. To obtain a thorough understand-
ing of the true meaning and effect of these instructions, it will be
necessary to state the facts relative to the position, condition, and
manner in which the regpective trains were being operated on the
night in question. The collision occurred about midnight. The
first train was a regular local freight train, running on schedule
time, under the management, control, and direction of the con-
ductor. The second train was running under telegraphic orders,
without any schedule or time card, known in railroad parlance as a
“wild train.” At Moscow, a statlon on the railroad, the second
train was standing upon the track when the first tra.in left that
station. At Vollmer, another station, the first train stopped to
drop some cars. It was detained about 10 minutes, when it resumed
its course over the mountain grade. The second train was then
in sight, standing on the track a short distance in the rear, with its
lights plainly visible. Clyde Spur, where the collision occurred, is
about six miles from Vollmer. It is a place on the road where
there is a spur track running out to a logging camp, where saw logs
and cordwood are loaded on the cars. There is a side track or
switch upon which cars are left to be run out on the spur track.
It is not a regular station, and the regular freight train only stops
there when there are empty cars to be left, or loaded ones to be
taken away. The first train, on the night in question, had certain
cars to be left at this place, and stopped there for that purpose.
There were three brakemen on the train. The head brakeman,
when the train was slowing up, left his place, and started forward
to open the switch. The rear brakeman at this time saw the sec-
ond train rounding a curve in the road; and immediately signaled
it to stop, and at the same time shouted as loud as he could. The
second train was then about one-quarter of a mile behind the first
train. The first train had barely come to a full stop when the sec-
ond train, moving at a speed of about four miles an hour, struck it,
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by running the cowcatcher of its engine under the rear end of the
caboose on the first train. The conductor of the first train had been
lying down, but was in his seat, in the lookout of the caboose, and
passed out of the rear end just before the collision occurred. The
conductor of the second train had not been informed that the first
train would stop at Clyde Spur.

The defendant offered no evidence in relation to its care or negli-
gence in running the respective trains, except certain of its rules,
which provide how its trains shall be run. Rule 120 provides that:

“A train must not leave a station to follow & passenger train until five (5)
minutes after the departure of such passenger train, unless some form of
block signal is used. In mountain districts they will not follow first-class
trains descending, under any circumstances, until such trains are duly re-

ported at next telegraph station. Freight trains must not follow each other
descending mountain grades. * * %

This rule, it will be noticed, relates principally to passenger trains.
Clyde Spur is not. a telegraph station.

Rule 122: “Freight trains following each other must keep not less than
ten minutes apart (except in closing up at stations or at meeting and passing
points) unless some form of block signal is used.”

Rule 129: “All trains must approach the end of double track and junc-
tions prepared to stop, and must not proceed until the switches or signals
are known to be right, and the track is plainly seen to be clear.”

Counsel for defendant contends that there is no testimony in the
record to justify the statement that the second train was a wild
train, running on telegraphic orders, without any schedule or time
card. As some of the objections urged to the instructions are de-
pendent upon this fact, it is deemed proper at this point to state
the facts as shown by the record, and our conclusion in regard
thereto. The witness Allen, who was the rear brakeman on the
first train, in answer to plaintiff’'s question, “Go on and tell all
about the accident,” said: “We done our work there [referring to
the station where the first train stopped after leaving Moscow],
and went on down the hill, and they [the second train] followed with
an extra, or wild train, and it was running by telegraphic orders,
and had no schedule orders or time card.” Here the witness was
interrupted by counsel for defendant asking: “How do you-know?
You need not state if you do not know.” No answer was given by
the witness. The counsel for plaintiff then said to the witness:
“State what else you know about it.” The witness proceeded to
tell what occurred after leaving Vollmer. Neither at that time nor
at any other time was it shown that this witness had no personal
knowledge of the manner in which the second train was running.
There was no motion made to strike out his testimony upon the
ground that it was hearsay, or upon any other ground. He stated
the fact as if it was within his knowledge, and there is no testimony
that contradicts, or tends to contradict, the fact as stated by him.
If his statement was not true, the defendant could easily have of-
fered testimony showing what the facts were as to how the second
train was being run, or ordered to be run. It did not do so. Our
conclusion upon this point is that the trial court did not err in stat-
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ing to the jury that the second train' was running by telegraphio
orders, without any schedule or time ecard.

The general principles of law, applicable to the facts of this
case, concerning the liability of the defendant, are few and simple,
and may be classed under three heads: (1) The conductor of the
first train, within the rule announced in the Ross Case, 112 U. 8.
377, 5 Sup. Ct. 184, as limited and explained in the Baugh Case,
149 TU. 8. 369, 13 Sup. Ct. 914, was the vice principal of the defend-
ant, and, if the colligion occurred through his negligence, the defend-
ant was liable. (2) The conductor of the second train was a fel-
low servant with the plaintiff, and, if the collision was caused solely
by his negligence, the defendant would not be liable. Randall v.
Railroad Co., 109 U. 8. 478, 3 Sup. Ct. 322; Railroad Co. v. Baugh,
149 U. 8. 368, 13 Sup. Ct. 914; Railroad Co. v. Andrews, 1 C. C. A.
636, 50 Fed. 728; Railroad Co. v. Clark, 6 C. C. A. 281, 57 Fed. 129;
Mase v. Railroad Co., 57 Fed. 286; Railroad Co. v. Smith, 8 C.
C. A. 663, 59 Fed. 996. (3) The agent of the defendant who was
clothed with the duty of sending out the second train, and giving
the orders as to how it should be run, having the control, manage-
ment, and direction of its movements, whether such agent was
the train dispatcher, master mechanie, division superintendent, or
other agent of the defendant, was the vice principal of the defend-
ant, and, if the collision occurred by his negligence, the defendant
would be liable. Railroad Co. v. Wilson, 1 C. C. A. 25, 48 Fed.
57; Railroad Co. v. Charless, 2 C. C. A. 380, 51 Fed. 562; Railway
Co. v. Novak, 9 C. C. A. 629, 61 Fed. 583; Hough v. Railway Co., 100
U. 8. 214; Railroad Co. v. Herbert, 116 U. 8. 642, 6 Sup. Ct. 590;
Railroad Co. v. Baugh, 149 U. 8. 368, 386, 13 Sup. Ct. 914; Railway
Co. v. Daniels, 152 U. 8. 684, 14 Sup. Ct. 756.

Did the court err in any of its rulings? Is the charge of the
court, taken in its entirety, in accordance with the general prin-
ciples we have announced? At the close of the testimony, the
defendant moved the court to give the following instruction:

“In this case there is no evidence that the defendant the Northern Pacific
Railroad Company was guilty of any negligence which caused the accident
by which plaintiff was injured, or which contributed thereto, and that, if
there was any negligence, it was that of the engineer and conductor, or one
of them, of the second train; and, such conductor and engineer being fellow
servants of the plaintiff, there would be no liability therefor on the part of

the railroad company, and therefore you will return a verdict for the de-
fendants.”

The contention of defendant in support of this instruction is
that it appears from the evidence that the collision occurred by
reason of the conductor of the second train disobeying the general
rules of the company which required him to keep his train 10
minutes behind the first train, and it is claimed that, if he had
obeyed this rule, the collision would not have occurred. But
‘this rule of the company must be taken in connection with rule
228, offered by the plaintiff, which declares that “it is the duty
of dispatchers to hold following sections of trains when they are
known to be running too close, and keep them the prescribed
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time and distance apart,” and of the further fact that the second
train was running under telegraphic orders, without any schedule
or. time card. It devolved upon the company to show that it had
in all respects exercised due and reasonable care in providing for
the safe running of the second train. The court would not, un-
der the facts, have been justified in taking the case from the
jury. The case should rot have been withdrawn from the jury
unless the conclusion necessarily followed, as matter of law, that
no recovery could be had upon any view which could be properly
taken of the facts which the evidence tended to establish. Rail-
road Co. v. Cox, 145 U. 8. 594, 12 Sup. Ct. 905.

There were other questions in this connection, not embodied in
the instruction, that should have been and were left to the jury
to decide. It was a question of fact for the jury to determine,
from all the evidence, whether the railroad company was guilty
of any negligence in the management of the second train which
.contributed to the accident, and, if negligent, whether the colli-
sion would have occurred if the company had not been negligent
in sending out the second train without notifying the conductor
thereof that the first train would stop at Clyde Spur, which was
not a regular station. The mere fact that an injury to a servant
was partly caused by the negligence of a fellow servant does not
relieve the master from liability therefor, if it clearly appears that
the accident which caused the injury would not have happened
had not the master himself been negligent. Railway Co. v. Cum-
mings, 106 T. 8. 700, 1 Sup. Ct. 493; 7 Am. & Eng. Enc. Law, 828,
and authorities there cited; Coppins v. Railroad Co. (N. Y. App.)
25 N. E. 915; Town v. Railroad Co. (Mich.) 47 N. W. 665. The in-
struction asked by defendant entirely ignored the question whether
there was any negligence upon the part of the defendant in set-
ting the secend train in motion without any schedule or time card
as to how it should be run, and in failing to notify the conductor
of said train that the first train would stop at Clyde Spur, and
whether the collision occurred by reason of such negligence. There
was certainly sufficient evidence to justify the submission of this
-question to the jury. TUpon this ground alone, the court did not
err in refusing to instruct the jury to find a verdict for defendant.

The defendant then asked the court to instruct the jury as fol-
lows:

(1) “In determining the question of whether the defendant the Northern
Pacific Railroad Company was guilty of negligence in the management of
these trains, or either of them, the jury are instructed that they may con-
sider the rules of the company which have been read in evidence; and that
if it appears therefrom that the running and conduct of this second train
was provided for, and that the accident was caused by the engineer or con-
ductor of the second train in disregarding such rules, then your verdict must
be for the defendants.”

(2) “If the jury find from the evidence in this case that the accident which
caused the plaintiff’s injury was caused by the negligence of the conductor
or engineer of the extra train, in following the first train too closely, or by
running down the grade at too high a rate of speed, or in not keeping the
extra train under proper control, or by any other act or neglect of the con-
duetor or engineer of the extra train, then I instruet you that the defendants
-are not liable, and that you shall return a verdict for the defendants,” =
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The record shows that the court gave the first instruction as
asked by defendant, adding thereto the following qualification:
“Unless it appeared that the conductor of the train, or some one under

whose orders he was acting, had authority in the special case to deviate
from the rules.”

This qualification, under the facts, was not erroneous. It was
not necessary for the court, in its charge, to have repeated the
second instruction asked by defendant. The principle that, if the
collision occurred by reason of the negligence of the conductor of
the second train in disobeying the rules of the defendant, the plain-
tiff could not recover, substantially covers every proposition em-
braced in the second instruction, subject only to the qualification
which was added by the court.

Was there any error committed in other portions of the charge?
The court, after correctly stating the rule of law as to the liability
of the railroad corporation for the negligence of its conductors and
agents, its duty to its employés, and the risks assumed by its em-
ployés, among other things, stated that the duty which an employer
owes to his employés, whether the employer is a corporation or
natural person, to provide proper means, facilities, and appliances
for carrying on the work with reasonable safety cannot be so dele-
gated to any subordinate or agent so as to exempt the employer
from liability to an employé if an injury happens to him through
a neglect of that duty. “So that whoever is placed by the employer
in the position where he has the responsibility and the right and
power to supply these means of safety, and to guide the operation
of dangerous agencies, whether he is a conductor on a freight train
or a superintendent or the train dispatcher, or whoever is clothed
with that power and charged with that responsibility, is deemed
in law as the representative of the employer, and the employer is
responsible for his acts and his neglects.” The portion of this
charge above quoted is objected to; but we are of opinion that the
principle enunciated therein is clearly within the third rule herein-
before announced as a correct rule to be applied to the facts of this
case, and that it is supported and sustained by the authorities cited
in support of said rule.

The other portions of the charge to which exception is taken fol-
low immediately after the portion quoted, and may be classified
under three heads:

(1) “Now, applying that general principle to this case, if the evidence
shows you that the conductor of either one or both of these trains was
clothed with authority to control the movements of the trains, without any
restrictions upon their judgment and discretion, if they were placed there
to exercise judgment and discretion, with power to control the movements
of those trains, and charged with responsibijlity for accidents that might
occur through neglect to observe proper precautions and use reasonable care
in handling the trains, they would represent the employer, and their neglect
would fasten responsibility on the employer. If the conductors were not
the agents of the corporation, having the authority and responsibility for
the management and operation of the trains, then whoever else did have
that responsibility and power would be the one representing the company.”

2) “Now, it is not charged that there was any negligence in the manage-
ment of the first traln, except the negligence of the conductor; and if the
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conductor was the responsible man in managing that train, and he
was negligent, the defendants are liable for that. If he was not negligent,
the defendants are not liable for this accident. If he was not negli-
gent, the defendants would not be liable for this injury by zeason of its
vccurrence; and just so, if the proof fails to show this jury tbat the con-
ductor had the power and responsibility to manage the trains, the defendants
would not be liable, even if he was negligent, because, if he was acting in
subordination to somebody else, who had the power and controlled the
operations of the trains, he would occupy the position of a fellow servant
to the plaintiff, and the defendants would not be liable for his negligent acts.”

(3) “If there is no liability on account of the negligence of the conductor
of the first train, then the question remains whether there was any liability
by reason of the mismanagement of the second train. This train is described
in the pleadings and in the evidence in the case as a special or extra train,
called ‘a wild train,’ running under special orders as to the time it was to
malke, where it was to go, and when it should reach the different stations;
and it was the duty of the defendants to have some one in control of the
operations of trains on that road to prevent that train from coming into
collision with the regular trains on the road, and whoever was chargeable
with that duty would represent the employer, so that the defendant corpora-
tion would be liable if he neglected his duty, whether it be the conductor
of the train, or any one else in authority to control the movements of the
trains ronning over that piece of road.”

We here add another portion of the charge, not objected to:

(4) “Now, you will consider from the evidence in this case whether there
has been any negligence on the part of any one having the authority and power
and responsibility for the operation of the road as to the second train. If there
was such neglect, the defendants are liable for the consequences to the plaintiff
in this case of that neglect. If there was no such neglect of duty, there would

* be no liability, and no ground upon which the plaintiff can insist that the de-
fendants shall compensate him for the injury he has sustained.”

In considering the portions of the charge to which exceptions are
taken, it may be conceded that sentences here and there may be
found which if separated from the context, where the correct princi-
ple is announced, might either be calculated to mislead the jury,
or, if standing alone, unaided or unexplained in other portions of
the charge, might be considered erroneous. But this method of
construing a charge is unfair to the trial court. Its charge upon
any particular subject must be considered in its entirety.

The question which is to be determined by the appellate court is
not whether some technical error may not have inadvertently crept
into the charge, but whether the charge, when taken as a whole,
has presented the law of the case fully, fairly, and correctly to the
jury. Crew v. Railway Co., 20 Fed. 94; Railway Co. v. Novak,
9 C. C. A. 629, 61 Fed. 574, 588; Railroad Co. v. Horst, 93 U, 8. 295.
Notwithstanding the severe criticism of the learned counsel for
defendant as to the expressions of the court in certain portions of
the charge, our conclusion is that the general principles of the law
applicable to the facts of this case, as we have heretofore an-
-nounced them, were constantly recognized in the charge given by
the circuit court. The charge of the court in its entirety is not
fairly susceptible of the construction sought to be placed upon it
by counsel. The jury evidently did not understand from the charge
that the defendant would be liable for the negligent acts and con-
duct of the conductor or engineer of the second train. = No portion
of the charge was intended to convey any such meaning. All
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that is said about the conductors fastening responsibility upon their
employer by their acts, in subdivisions 1 and 3, when read in the
light given by the other portions of the charge, refers to the status
of the conductors with regard to their respective trains, whether
under the facts they were to be considered as vice principals of the
master or fellow servants with the other employés. This is made
perfectly clear. In subdivision 2 the court told the jury that if the
conductor of the first train was the responsible man—the vice
principal of defendant—in managing that train, and he was negli-
gent, the defendant would be liable for his negligence; that, if he
was not negligent, the defendant would not be liable; and further
on the court told the jury that, if the conductor of the first train
did not have the entire charge, power, and responsibility of man-
aging the train, the defendant would not be liable, even if the con-
ductor was negligent, because if he was only running the train
in subordination to somebody else, who had the power and author-
ity to direct the movements of the train, “he would occupy the posi-
tion of a fellow servant to the plaintiff, and the defendant would
not be liable for his negligent acts.” This same idea is again an-
nounced in subdivision 3 with reference to the conductor of the
second train.

Who was the person that had the charge and responsibility of
running the traing? This question was placed before the jury in
many different phases. But is it not clear that the jury, as sensi-
ble men, could not have understood the latter portion of subdivi-
gion 3 as stating that the conductor of the second train was a
vice principal of the defendant, and that, if he was negligent, the
defendant would be liable? The instructions and charge of the
court must be considered in the light of the evidence. All of the
testimony tended to show that the conductor of the second train
did not have the exclusive management and control of the train.
There was no evidence tending in the slightest degree to show that
he did. He was running the train under telegraphic orders, with-
out a schedule or time card. Neither under the testimony nor un-
der the instructions could the jury have found as a fact that the
conductor of the second train was the vice principal of the defend-
ant, for whose negligent acts it would be responsible. It is man-
ifest that the jury could not have been misled upon this point by
the language of the court in the latter part of the charge in subdi-
vision 3, even if it should be conceded as being technically erroneous.

It is urged that certain portions of the charge are erroneous in
this: that the jury were therein authorized to fix the liability upon
any employé of the defendant, and did not require that its negli-
gence should be proven against any particular agent. This posi-
tion is not well taken. All that is said about “some one else” or
“whoever else” had reference to the agent of the corporation who
had the care, management, and control of the movements of the
trains. Whoever was invested by the corporation to provide for
the running of the trains was the vice principal of the defendant.
These portions of the charge were in accordance with the general
principles we have previously announced. There is nothing said
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in the charge that would justify the jury in fixing the liability of
the defendant indiscriminately upon any one of its employés. The
jury must necessarily have understood the charge to be that if the
particular agent of the defendant who put the second train in mo-
tion, and who was clothed with the power and authority to control
and direct its movements, was guilty of negligence in failing to
properly provide for the running of the train, and that if he failed
to notify the conductor of the train at what stations or places the
first train would stop, and that the conductor of the second train
obeyed his orders and the rules of the corporation in regard to the
running of such train, then the defendant would be liable; but if
the conductor of the second train disobeyed such orders or disre-
garded the rules of the company as to the manner in which its trains
should be run, and the accident was solely caused by his negligence,
then it would not be liable. It was the duty of the defendant,
when it put the second train in motion, to make suitable provision,
and to exercise ordinary and reasonable care, for its safe manage-
ment, to guard against danger or accidents. This was a positive
duty upon the part of the defendant, which it owed to its employés;
and if this duty was delegated to any particular agent, and such
agent was negligent in the performance of that duty, his negligence
in that respect is the negligence of the defendant. This principle
is distinctly announced in the Baugh Case, where the court; in
speaking of the positive duty which the master owes to his em-
ployés, said:

“That positive duty does not go to the extent of a guaranty of safety, but
It does require that reasonable precautions be taken to secure safety; and It
matters not to the employé by whom that safety is secured or the reasonable
precautions therefor taken. He has a right to look to the master for the dis-
charge of that duty, and If the master, instead of discharging it himself, sees
fit to have it attended to by others, that does not change the measure of obliga-
tion to the employé, or the latter’s right to insist that reasonable precaution
shall be taken to secure safety in these respects. * * * If the act is one done
in the discharge of some positive duty of the master to the servant, then neg-
ligence in the act is the negligence of the master; but, if it be not one in the

discharge of such positive duty, then there should be some personal wrong on
the part of the employer before he is liable therefor.”

The charge of the court is not in opposition to these views. The
proof shows in this case that the conductor of the second train was
running it under telegraphic orders, and. that he was not notified
that the first train which he was following would stop at Clyde
Spur. It was a question for the jury to determine whether such
action upon the part of the defendant, in providing for the running
of the second train, was the exercise of that ordinary care and pru-
dence which the law demands. If it was not, and the collision oc-
curred by reason of the neglect of such duty, then the defendant was
liable for the injury -which plaintiff received.

Sheehan v. Railroad Co., 91 N, Y. 332, is in many respects a case
direcfly in point. There the railroad company was prosecuting its
business by running its trains over a single-track railway, and,
through the direction of its superintendent, it put a wild train in
motion, running irregularly, without reference to any schedule er



890 FEDERAL REPORTER, Vol. 67.

to its regular trains, and moving by special orders. The fireman
of the regular train was injured, as claimed by him, by reason of
the negligence of the agent of defendant in sending certain orders
to the conductors of the respective trains. The court, after an-
nouncing the general rule that, “where the master delegates to
another entire control over a branch or circumstance of his busi-
ness, the person to whom such power is delegated stands in the
place of the master as to all duties resting upon him to his servant,
and his acts or omissions relative thereto are the acts or omissions"
of the master himself,” held that the trial court did not err in
submitting to the jury the question “whether the defendant had
omitted the doing of anything which it ought reasonably to have
done to prevent the casualty which resulted in the plaintiff’s in-
jury.”

Patterson, in his work on Railway Accident Law (section 296),
speaking of the duty of railways to their servants in the operation
of their lines, among other things, says:

“A railway I8 not negligent to its servants if it varies from its regular time-
table in running Its trains, provided that it gives to its servants reasonable
notice of any change which, if unknown to them, may endanger their safety;
but where, on a single-track line, a special train is ordered to run when a reg-
ular train is due, and, no effort having been made to hold the regular train,
a collision ensues, and a servant is injured, the railway is liable, for the neg-
ligence of its superintendent is its negligence.”

The judgment of the circuit court is affirmed, with costs.

UNITED STATES v. NORTHERN PAC. R. CO. et aL
(Circuit Court, D. Oregon. May 11, 1895.)
No. 1,477.

DAMAGES—UNINTENTIONAYL TRESPASS.

The N. Ry. Co. cut certain timber on lands which were, in good faith,
supposed to be included in a grant to it, and caused the same to be manu-
factured into lumber. In an action against the railway company for
trespass, it was afterwards adjudged that the land on which the timber
was cut was public land. Held that, the trespass having been uninten-
tional, the true measure of damages was the value of the standing timber
at the time it was cut, and not that of the manufactured lumber after
increased value had been added by the defendant’s labor. Wooden-Ware
Co.v. U. 8., 1 Sup. Ct. 398, 106 U. 8. 434, followed.

This was an action by the United States against the Northern
Pacific Railroad Company and others to recover the value of certain
lumber. After the receipt of a mandate from the supreme court, to
which the case had been taken on appeal, a judgment was entered
by the plaintiff, without notice to the defendants. Defendants
moved to set aside such judgment, and enter one in accordance with
what was claimed to be the true intent of the mandate.

D. R. Murphy, U. 8. Atty., and Charles J. Schnabel, Asst. U. 8. Atty
Dolph, Mallory & Simon and Carey, Idleman, Mays & Webster, for
defendants.



