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it, nor the insinuating influence of prejudice turn it aside. Courts
never appeal to the passions, prejudices, or sympathies of a jury,
in favor of a prosecution, or against the accused. They seek only
equal and exact justice, and appeal only to reason. In this light
only is the case presented to you by the court, and it is with the
utmost confidence in your reason and 1nte111gence, and in the fullest
belief that you highly appreciate the important duty imposed upon
you, that I commit this case to your careful and patient considera-
tion.

NOTE. The jury, after deliberating four days and nights, failed to agree,
and were discharged. On the final ballot, 10 jurymen voted for conviction,
and 2 for acquittal, upon the count for comspiracy to retard the mails, and 8
for conviction, and 4 for acquittal, on the count for conspiring to obstruct and
interfere with interstate commerce.

UNITED STATEHS v. DUNBAR et al.
(Circuit Court of Appeals, Sixth Circuit. May 20, 1893.)
No. 255.

1. CusToMs ”Du'rms — ExporT AND REIMPORTATION —“MANUFACTURES OR Ma-
CHINES.

A dredge boat, without power of self-propulsion, and capable of use as
& dredging machine only, is a “manufacture or machine,” within the
meaning of Rev, St. § 2505, and, after exportation from the United States,
is entitled, under that section, to be reimported without duty, if “returned
in the same condition as exported.”

2. SaME.

A dredge boat which was exported from the United States, was again
returned thereto, but, before her return, was extensively repaired. The re-
pairs consisted in part in putting in a new dipper and crane, substituting
new and much heavier anchors, and a more powerful anchor hoist, and
also in raising her deck to enable her to carry the additional weight.
This involved an expenditure amounting to 40 per cent. of her value after
the work was done. Held, that the dredge could not be considered as
“returned in the same condition as exported” (Rev. St. § 2505), and that
she was therefore subject to duty, notwithstanding that some of the work
was done by American labor. and that part of the material used was
American material. .

Appeal from the Circuit Court of the United States for the North-
ern Division of the Western District of Michigan.

This was an application by C. F. and H. T. Dunbar to review a de-
cision of the board of general appraisers reversing the action of the
collector of the port of Marquette, Mich., in exacting duties upon
a dredge boat reimported into the United States. The circuit court
sustained the action of the board of appraisers, and the United
States appealed.

John Power, U, 8, Atty, and R. L. Newnham, Asst. U, 8. Atty,,
for the United States.
John L. Romer, for appellees.

Before TAFT and LURTON, Circuit Judges, and SEVERENS,
District Judge. .
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LURTON, Circuit Judge. The question for decision in this case
is as to whether the dredge boat Tipperary Boy, exported to Canada
in 1882, and imported in 1890, is entitled to entry without duty, as
a manufacture of the United States, “returned in the same condition
as exported.,” 22 Stat.517; Rev. 8t. U. 8. § 2505. This dredge boat was
properly regarded as a manufacture or machine, and not as a vessel,
inasmuch as it has no power of propelling itself, and is ineapable of
use save as a dredging machine. It was built in the United States
in 1873, exported to Canada in 1875, returned in 1880 or 1881, re-ex-
ported to Canada in 1882, and returned in 1890. The collector of
customs at Marquette, Mich., on the evidence submitted to him, held
that the article was not “returned in the same condition as export-
ed,” and was therefore liable to duty. The importers paid the duty
assessed under protest, and appealed to the board of United States
general appraisers, who affirmed the decision of the collector.
Proper proceedings were taken to procure a review by the United
States circuit court of the questions of law and fact involved in the
decision made by the board of appraisers, and an order was made
referring the matter to Appraiser Ham to take and return such
further evidence as might be offered relating to the questions at
issue. Additional evidence was taken and returned, and the ques-
tions submitted to the circuit court, which reversed the collector
and board of general appraisers, and found that the Tipperary Boy
was an article of manufacture of the United States returned to the
United States “in substantially the same condition as when export-
ed.” From this decision the United States has appealed.

The original cost of this dredge, in 1873, was some $13,000. Its
customs value when exported, in 1882, was $7,600, and it was en-
tered for importation in 1890 as of the value of $8,000. Just be-
fore this importation it was, at the close of the season of 1889, towed
from a point on the St. Lawrence river, through Lakes Ontario and
Erie, to Amherstburg, on the Canada side of the Detroit river, and
nearly opposite Detroit. At Amherstburg it was put in a shipyard,
and overhauled and recomstructed at an expenditure of about
$3,000. It was then entered at the port of Marquette, Mich., as an
article of American manufacture “returned in the same condition
as when exported.” In explanation of this very large expenditure
just before importation, the owners, in a sworn statement of facts
filed with the collector at Marquette, stated that, “When we were
about to bring the Tipperary Boy back, we found that she needed
repairs before it would be safe to tow her here,”—a statement which
would seem to be quite inconsistent with the fact that, before mak-
ing any of the so-called repairs, it was towed from the St. Lawrence
river to Amherstburg. This very large expenditure, amounting to
40 per cent. of the value of the dredge after the work was done, is
shown to have consisted in replanking, and, to some extent, refram-
ing, her bow and stern; raising the forward deck; recalking the bot-
tom and sides; putting in a new dipper and crane; substituting new
and much heavier anchors, and a more powerful anchor hoist. The
principal reason for these expenditures seems to be found in the
fact that the owners were about to engage in dredging on the St
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Mary’s river, where the current was stiff, and the bottom rocky.
This condition required heavier anchors, by means of which the
dredge might be securely held in position while at work. The means
by which such dredges are held in place is by the use of beams of
solid oak, from 40 to 45 feet in length, placed perpendicularly on
the bottom of the stream, one at each corner of the how, and a third
at the stern. These beams are held to the dredge by iron slides,
through which they are let down or drawn up. These beams con-
stitute the anchors of such a floating machine, and are put down or
taken up by means of a derrick and gearing operated by the engines,
and called an “anchor hoist.” The anchors exported were of a
diameter of 16x18 inches, and the anchor hoist exported was of pow-
er sufficient to operate them. For the exported anchors the owners
substituted anchors having a diameter of 24x24 inches. The in-
creased weight of these anchors so settled the bow of the dredge
as to necessitate the raising of the forward deck nine inches. To
operate them in the slides, the old anchor hoist was insufficient, and
80 a new and more powerful hoist was procured. This new hoist
was not attached to the dredge until after importation, but was
placed on the dredge, ready to be attached, and duty was paid there-
on without protest. The adaptation of the dredge for the harder
and more difficult work under contract, in our judgment, amounted
to such a substantial change in its condition, as to defeat the claim
that it was “returned in the same condition as exported.” That
condition was deliberately and premeditately changed to meet the
conditions surrounding the new work to which she was to be put.
‘When returned, the old anchor hoist, though still in place, was use-
less to handle the substituted anchors, and the forward deck had
been raised to meet the conditions resulting from the adaptation
of the anchors to the contract about to be undertaken. That some
of the material used in this partial construction, or in substituting
new for old in the work of repair proper, was American material,
or that some of the ship carpenters engaged on the work were Amer-
ican citizens, is of no importance whatever. The only standard of
the free entry act is that the condition of the machine or thing, when
entered for importation, shall be the same as when exported. The
words of the statute, “in the same condition as when exported,” have
been used without change, since 1842, in defining what articles of
American manufacture may be returned without duty after im-
portation. A very strict construction has been uniformly put upon
this provision by the treasury department, as is shown by numerous
treasury decisions; and this strictness of construction seems fully
supported by the cases of Knight v. Schell, 24 How. 526, and Belcher
v. Linn, Id. 533. In the cases cited it was held that empty new bar-
rels, made in the United States, and exported to be filled with mo-
lasses and returned, were not entitled to free entry, the court say-
ing in Belcher v. Linn that:

“It is impossible to hold that molasses barrels manufactured here, and ex-
ported to a foreign port, and there filled with molasses, whether it be the
ordinary article, or that denominated ‘concentrated,” and then reimported
with their contents to this country, were brought back in the same condition
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as when exported, within the true intent and meaning of the acts of con-
gress. Contrary to the views of the plaintiffs, we think the words ‘the same
condition’ mean, not only that the identity of the article exported is pre-
served, but that its utility for its original purposes is unchanged. On this
point: we adopt the view taken by the defendant, because it appears to be
more consonant with the language of the provision under consideration, and
with the obvious intent of congress in passing it.”

These cases seem to demand that the intent of congress shall no*
be evaded by an elastic construction of the words of the provision
The decision of the collector and board of appraisers has not, ip
our judgment, been overthrown by the additional evidence. Judg
ment of the circuit court reversed.

MARTIN & HILL CASH-CARRIER CO. v. MARTIN.,
(Circuit Court of Appeals, First Circuit. May 9, 1895.)
No. 97.

1. PATENTS—ESTOPPEL BY ASSIGNMENT.

An assignor of a patent is estopped, as against his assignee, from
denying the validity thereof, but he may show the prior state of the art
for the purpose of determining what was old and distinguishing what
was new at the date of the patent, and to aid the court in the constiruc-
tion' thereof. Ball & Socket Fastener Co. v. Ball Glove-Fastening Co.,
7 C. C. A. 498, 58 Fed. 818, and Babcock v. Clarkson, 11 C. C. A. 351,
63 Fed. 607, followed.

8. BAME-CasH CARRIERS.

The Martin patent, No. 255,625, for an improvement in automatic cash-
carrier systems for store service, is not a pioneer patent, but is one merely
for details of construction. Held, therefore, that claim 1, which covers sub-
stantially a system consisting of an endless track, was not infringed by a
cash-carrier system constructed under patent No. 399,150, which covered
an apparatus consisting essentially of a double track, the carriers travel-
fng in one direction on one track, and in the opposite direction on the
other. 62 Fed. 272, affirmed.

Appeal from the Circuit Court of the United States for the Dis-
trict of Massachusetts.

This was a suit in equity by the Martin & Hill Gash Carrier Com-
pany against Joseph C. Martin for infringement of certain patents
for ‘automatic cash-carrier systems for store service. The circuit
court found that there was no infringement, and dismissed the bill.
62 Fed. 272. Complainant appeals.

M. B. Philipp (Frank D. Allen, Edwin C. Gilman, and J. Steuart
Rusk, on the brief), for appellant.

Frederick P. Fish and William K. Richardson,. for appellee.

. Before COLT and PUTNAM, Circuit Judges, and NELSON, Dis-
trict Judge.

COLT, Circuit Judge. This bill was originally brought for the
infringement of three patents, Nos. 255,625, 276,441, and 284,456,
granted to the defendant, Martin, for improvements in automatic
cash-carrier systems for store service. These patents have been as-



