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OVERMAN WHEEL CO. v. GRIFFIN.
(Circuit Court of Appeals, First Circuit. May 7, 1895.)
No. 122,

1. MASTER AND SERVANT— NEGLIGENCE—DEFECTIVE PREMISES—ADMISSIBILITY
OF EvIDENCE.

A night watchman was found dead under an unrailed bridge connect-
ing two buildings, which he customarily crossed in the performance of
his duties. Held, in an action to recover damages for his death, evidence
was admissible which tended to show what kind of man he was in
respect to health, vigor, activity, and sobriety, and his bodily and
mental peculiarities.

2. BaME—INsTRUCTIONS—DUE CARE AND DILIGENCE.

Defendant requested an instruction that unless deceased was as careful
and diligent to avoid danger as men of ordinary care and prudence
would have been, “under the same or similar circumstances,” he failed
to exercise the care and diligence which the law required. The instruc-
tion given by the court was that plaintiff must show that the deceased
was in the exercise of ordinary care and diligence, and that ordinary
care was the care “which reasonable men exercise under ordinary cir-
cumstances.” Held, that the requested instruction was correct, and should
have been given either in terms or in substance, and that the instruction
given was erroneous, in that it substituted “ordinary circumstances” for
“gimilar circumstances.”

8. TriAL—INsSTRUCTIONS—DUTY OF COUNSEL.

Where counsel proposed a definite and proper Instruction, but found
that the court gave something very different, held, that he might well
have understood that the change was no mere Inadvertency of expression
on the part of the court, and that he was therefore not required to call
its attention to the matter at the time, as otherwise, under the rule of
the court, would have been his duty.

In Error to the Circuit Court of the United States for the District
of Massachusetts.

This was an action by Mary Griffin against the Overman Wheel
Company, to recover damages for the death of her husband, John
Griffin, which occurred while he was in the employ of defendant.
Upon the first trial the court directed a verdict for defendant at
the close of plaintiff’s testimony, and entered judgment accordingly.
Upon a writ of error sued out by plaintiff to this court, the judg-
ment was reversed. 9 C, C. A. 542, 61 Fed. 568. TUpon a second
trial, plaintiff recovered a verdict and judgment, and defendant has
now sued out a writ of error.

The action was founded upon the Massachusetts statute known
as the “Employers’ Liability Act” (Act 1887, ¢. 270). The facts were
as follows:

John Griffin was a night watchman at the defendant’s factory in Chicopee
Falls, having entered its employ in February, 1891. It was his duty as such
to make rounds of a certain number of the defendant’s buildings once every
hour during the night, and to press several buttons, which were connected
by electrical appliances with a watchman’s clock or dial in the defendant's
office, upon which a mark was registered every time a button was pressed.
Griffin had seventeen of these buttons to press, numbered consecutively from
81 to 47, inclusive. The principal building through which Griffin passed in
the performance of his duties was known as “Mill No. 2” Another build-
ing, known as the “Rubber Mill,” had been erected during Grifin’s term ot
service and a short time before his death. It was connected with mill No.
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2 by a bridge 414 feet wide, about 15 feet long, and about the same distance
from the ground. Only the stringers and floor of the bridge were completed.
The railing was in process of construction, but had not been erected. It
was in dispute as to how much, and by whom, the bridge was used, but
the evidence conclusively showed that the bridge was not used for the
purpose for which it was designed until after Griffiin’s death. Before the
rubber mill was occupied for the purpose for.which it was built, three
buttons were placed in different parts of the building, and connected by
wires with the watchman’s clock in the office, and, about four weeks before
his death, Griffin began to cross the bridge, and push the button in the
upper story of the rubber mill, and then recross the bridge and flnish his
trip. There was evidence that the order in which the watchman pressed
the buttons was in accordance with the plan of the electrician who put up
the buttons, and that the route adopted by the watchman was the most
direct way to reach the buttons in the order established by the electrician,
but the only order of the superintendent to the electrician was to put “three
buttons in the rubber mill, two in the first story and one in the second,”
and there was no evidence of instructions or authority for him to change
the buttons in mill No. 2. No officer of the Overman Wheel Company, nor
any persons whose principal duty was superintendence, knew the watch-
man was using the bridge. On the night of the accident he was seen to
start on his round at 1:30 a. m., pushing button No. 31 in the engine room.
He was not seen again until he was found about two hours afterwards
lying on his back on the ground, dead, between the rubber mill and mill
No. 2, east of the bridge, with his head towards mill No. 2, and his feet
toward the rubber mill, and his lantern, which was crushed so that the
oil ran out of it, by his side. There was a cut about two inches long on the
back of his head, in which there was sand and gravel, and his skull was
fractured. The watchman’s clock or dial in the office showed that on the
1:30 o'clock trip buttons Nos. 31, 32, 83, 384, and 35 had been pushed, and
button No. 36 had not. The bridge in question sloped somewhat from mill
No. 2 to the rubber mill. It was in evidence that the night on which Grifiin
met his death was cold, dark, cloudy, and frosty. There were no railings
or guards on either side of the bridge. About a week before the night of
Griffin’s death a small engine had been placed in the machine rcom on the
ground fioor of mill No. 2, from which there was an exhaust pipe which
came out of the ground floor of the mill through the window of the base-
ment, about 16 inches from the ground, and about 18 inches west of the
bridge, and extended about 18 inches beyond the window. On the night in
question the wind was blowing from the northwest, and it was in evidence
that the steam from this exhaust pipe would envelop the bridge at least to
some extent.

The first assignment of error related to the admission of the tes-
timony of one Henry Dubuque as to the habit and customary way of
John Griffin in regard to doing' his work, and what kind of man he
was. The testimony objected to was as follows:

“Q. Now, Mr. Dubuque, in what way did Mr. Grifin do bis work? A.
He was a man— (Objected to.) The Court: What do you mean by that?
Mr. Carroll (counsel for plaintiff): I mean his babit and customary way of
doing his work, and I propose to follow that up, if he answers that, by in-
quiring what kind of a man he was. The Court: He may answer that. Do
you object? Mr, White (counsel for defendant): Yes, sir. Q. What was
Mr. Griffin’s customary way and manner of doing his work? A, He was
right up to the handle. Q. He was right up to the handle? A. Yes, sir.
Q. What do you mean by that? A, He was & man that was very prompt
about doinﬁ his work, and right up on time. Q. What kind of a looking man
was he,—that 18, what size? A, I should judge six feet high. Q. And as
to his agility and quickness? A. Yes, sir; he was a very quick man,—very
quick motion. Q. All the time that you knew him did you know him to
start exactly upon time? A. What, sir? Q. All the time that you knew
him to work there as a watchman in that mill, did you know him to start
ou the exact time, at the same time, on the half hour? A. Yes, sir. Q.
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Never knew him to fail? A. Always start on the half hour, and always
start the same time, as far as I know. Q. And, as far as you know, did he
get back at the same time? A. Yes, sir. Q. And during the rest of the
hour where did he stay? A. In the engine room, right there where he
drives the first pin; there is where the clock was. Q. What was his
appearance and conduct on this particular night,—the night of the 5th of
January? A. I don’t understand exactly what you mean? Q. How did he
look, how did he act, on the night of the 5th of January? A, The same way
as ever. Q. What about his sobriety? A. Just the same; I didn't find
any difference to him that night than any other night. Q. Was he & per-
fectly sober man? A. Yes, sir.”

The plaintiff’s counsel claimed in his argument to the jury to have
proved by the foregoing testimony that Griffin was habitually care-
ful in doing his work, and that, therefore, they should find that
he was in the exercise of due care at the time of his death.

Luther White, for plaintiff in error.
James E. Cotter (James B. Carroll, on the brief), for defendant in
error.

Before PUTNAM Circuit Judge. and NELSON and WEBB, Dis-
triet Judges. ‘

‘WEBB, District Judge. At the conclusion of all the evidence, the
defendant in the court below moved that the jury should be in-
structed to return a verdict in his favor. To the denial of this mo-
tion be excepted, and the exceptions were allowed. This brings
before us all the evidence at the trial. Upon careful consideration
-of it, this court does not consider that the instruction asked would
have been proper, or that its denial was erroneous. The testimony
of the witness Dubuque, admitted under objection, and excepted to,
was competent for the purpose of showing to the jury what kind
-of a man the deceased was, in respect to health, vigor, and activity,
and his bodily and mental peculiarities. It was also admissible to
show his condition as to sobriety and apparent health and vigor
immediately before his death. If, in the course of argument, the
plaintiff’s counsel made unwarrantable use of that evidence, the de-
fendant should have at once called the attention of the court to the
objectionable argument, and requested its prohibition.

Sundry, requests for instructions on points of law were presented
to the presiding judge at the trial, as to which, in the refusals to
give the instructions asked for, and, with one exception te be no-
ticed hereafter, in the instructions given, no error is perceived.
Among those requests was one that the jury should be instructed
that Griffin “was in law bound to exercise the due care and dili-
gence of a prudent and careful man, and, unless he was as careful
and diligent to avoid danger as men of ordinary prudence and care
would have been under the same or similar circumstances, he failed
to exercise the care and diligence that the law required of him, and
the plaintiff cannot recover.” TUpon this part of the case the jury
were instructed: “The plaintiff must show that the deceased was
in the exercise of ordinary care and diligence at the time of the
accident. Now, it has been said, with respect to what constitntes
-ordinary care, that ordinary care is the care which reasonable men
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exercise under ordinary circumstances.” The requested instruetion
should have been given, in terms or in substance. The conduct of
prudent men, under similar circumstances, was the rule of stand-
ard of prudence required. Northern Pac. R. Co. v. Herbert, 116 U.
8. 642, 656, 6 Sup. Ct. 590. The instruction given substituted or-
dinary circumstances for similar circumstances, and was erroneous.
“Ordinary circumstances” would not convey to the minds of the ju-
tors the necessity of comparing the conduct of the deceased, under
che circumstances shown by the evidence, with what would be the
conduct of prudent men under the same or similar conditions. We
attach no importance to the expression “reasonable men” instead
of “prudent men.” Having expressly requested definite and proper
instruction, and finding something very different given, the defend-
ant’s counsel might well understand that the change was no mere
inadvertency of expression on the part of the court, and was there-
fore not required to call the attention of the court to the point at
the time, and ask a correction, as otherwise, under the rule of the
court, would have been his duty. Judgment is reversed. The ver-
dict is set aside, and a new trial ordered.

PITTSBURGH, C, C. & ST. L. RY. CO. v. RUSS.
{Circuit Court of Appeals, Seventh Circuit. May 11, 1895.)
No. 237.

1. RATLROADS—ExXPULSION OF PASSENGER—MEASURE OF DAMAGES.

The extent of the injury of a passenger who has been wrongfully
expelled from a railroad train, and the amount of damages recoverable,
do not depend at all upon the intentions or good faith of the conductor
in executing a rule of the company, but only upon what was done and
the consequent injury.

2. S8AME—CONSEQUENCES OF RESISTANCE.

A passenger who is wrongfully expelled from a rallroad train is en-
titled to compensation for any increased injury which results from such
forcible resistance to expulsion as he is entitled to make to denote that
he is being removed against his will. Per Woods and Jenkins, Circuit
Judges.

8. SAME—DEGREE OF RESISTANCE. .

The public interest against a breach of the peace is no more & limitation
on the rights of the injured plaintiff, in trespass against a rallroad com-
pany, than against any other wrongdoer. The passenger may make suf-
ficient resistance to repel an unlawful assault by the company, and the
latter will be liable for all hurt inflicted on such passenger in overcoming
or attempting to overcome his resistance. Railroad Co. v. Winter’s Adm'r,
12 Sup. Ct. 856, 143 U. 8. 73, distinguished. Per Showalter, Circuit Judge.

In Error to the Circuit Court of the United States for the District
of Indiana.

This was an action by Charles A. Russ against the Pittsburgh,
Cincinnati, Chicago & St Louis Railway Company for personal
injuries, . Upon the first trial in the circuit court the plaintiff recov-
ered a judgment for $1,000, which was reversed by this eourt. 6
C. C. A. 597, 67 Fed, 822. *Upon a second trial the plaintiff recov-
ered a judgment for $2,500.  Defendant brings error. Affirmed.



