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vania decisions, however, do not, according to our understanding of
them, lend any support to the position of the plaintiff in error. The
defendants in error would be grievously "hurt" if the letter of the
law were to be set aside in this case, and an unrecorded mortgage--"a
forbidden thing"-were suffered to prevail against them. It clearly
appears from the statement which we have extracted from the opin-
ion of the court below that neither the trust creditors nor Mills B.
Weed were mere volunteers. By the former, credit was given to
the trust estate, in good faith, and without notice of the unrecorded
mortgage; and, by the latter, services were rendered and pecuniary
responsibility assumed, without knowledge of its existence. To
permit it to deprive them of the whole or any part of the property
upon which the state of the record justly entitled them to rely, would
not be to equitably construe the statute, but to deny its protection
to innocent and meritorious parties, and this at the instance of the
representative of a mortgagee, whose demand to be relieved from
the consequences of the failure to comply with the terms of the act
is not supported by any consideration of justice or equity.
There is no force in the objection which was interposed in the

court below, that the defense set up is an equitable one. It clearly
Is not. The point does not call for discussion here. It was cor-
rectly decided by the court below, and what the learned judge of
that court saiq upon the subject in the opinion which he filed, is en·
tirely satisfactory and amply sufficient. The judgment is affirmed.
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(Circuit Court of Appeals, Ninth Oircuit. February 4, 1895.)

No. 147.

STATUTES-INTERPRETATION-RAILROAD LAND GRANTS.
Oongress, in 1870, passed an act entitled "An act granting lands to aId

In the construction of a railroad and telegraph line from P. to A. and M.,
in the state of Oregon." .The first section granted certain lands, adjacent
to the Une, and within 20 mUes from it, "for the purpose of aiding in the
construction of a rallroad and telegraph Une from P. to A., and from a
suitable point of junction, near F., to the Y. river, near M." F. lay nead;,
due west from P., and in the general direction of a road from P. to A.
M. lay nearly due south from F., and entirely out of the line from P. to
A. The road was built from P. to F., and thence nearly at a right angle
from F. to M. No other part of the road having been built within the
time fixed by the granting act, congress passed an act forfeitlng the
granted lands adjacent to the Incompleted part of the road. The secretary
of the interior, in designating the lands to which the forfeiture appUed,
treated the lines of track from P. to F. and from M. toF. as separate
roads, and the adjacent lands as bounded by lines drawn north and west
at right angles to the tracks at F., excluding a quadrant adjacent to the
corner at F. ·Held, that the act of congress contemplated only a single
road, of which the line from F. to M. was a part, and hence that the landJI
adjacent to the corner at F., where the road turned, were not forfeited.

Appeal from the Cirouit Court ot the United States for the Dis-
triot of Oregon.
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This WM a suit by the United States against the Oregon Oentral
Railroad Company and the Oregon & California Railroad Company
to enjoin them from asserting title to certain lands claimed to have
been forfeited. The circuit court rendered a decree for the com·
plainant. 57 Fed. 426. Defendants appeal.
This is an action brought by the United States against the railroad com-
panies to enjoin them, and all persons claiming under them, from asserting
title to the lands described in the complaint, which were granted by the gov-
ernment to the Oregon Central Railroad Company, and assigned by the latter
to the Oregon & California Railroad Company, and claimed by the United
States to have been forfeited. The defendant companies answered the bill,
and filed a cross bill to quiet their title to the lands. The granting act was
approved May 4, 1870, and is as follows:
"That for the purpose of aiding In the construction of a railroad and tele-

graph line from Portland to Astoria, and from a suitable point of junction
near Forest Grove to the 'Yamkill river, near McMinnville, in the state of
Oregon, there is hereby granted to the Oregon Central Railroad Company,
now engaged In constructing the said road, and to their successors and as-
signs, the right-of-way through the public lands of the width of one hundred
feet on each side of said road, and the right to take from the adjacent public
lands materials for constructing said road, and also the necessary lands for
depots, stations, sidetracks, and other needful uses In operating the road,
not exceeding forty acres at anyone place; and, also, each alternate section
of the public lands, not mineral, excepting coal or Iron lands, designated by
odd numbers nearest to said road, to the amount of ten such alternate sec-
tions per mile, on each side thereof, not otherwise disposed of or reserved
or held by valid pre-emption or homestead right at the time of the passage
of this act. And in case the quantity of ten full sections per mile cannot be
found on each side of said road, within the said limits of twenty miles,
other lands designated as aforesaid shall be selected under the direction of
the secretary of the interior on either side of any part of said road nearest
to and not more than twenty-five miles from the track of said road to make
up such deficiency.
"Sec. 2. And be It further enacted. that the commissioner of the general

land office shall cause the lands along the line of tlle said railroad to be sur-
veyed with all oonvenient speed. And whenever and as often as the said
comPany shall file with the secretary of the interior maps of the survey and
location of twenty or more miles of said road, the said secretary shall cause
the said granted lands adjacent to and coterminous with such located sec-
tions or road to be segregated from the public lands; and thereafter the re-
maining public lands, subject to sale within the limits of the said grant,
shall be disposed of only to actual settlers at double the minimum price for
such lands; and provided also, that settlers under the provisions of the
homestead act who comply with the terms and requirements of said act,
shall be entitled, within the said limits of twenty miles, to patents for an
amount not exceeding eighty acres each of the said ungranted lands, anything
in this act to the contrary notwithstanding.
"Sec. 3. And be It further enacted, that whenever and as often as the said

oompany shall complete and equip twenty or more oonsecutlve miles of the
said railroad and telegraph, the secretary of the interior shall cause the.
same to be examined, at the expense of the company, by three commissioners
appointed by him; and if they shall report that liIuch completed section is a
first-class railroad and telegraph, properly equipped and ready for use, he
shall cause patents to be issued to the company for so much of the said
granted lands as shall be adjacent to and coterminous with the said com-
pleted sections.
"Sec. 4. And be it further enacted, that the said alternate sections of land

granted by this act, excepting only such as are necessary for the company to
reserve for depots, stations, sidetracks, woooyards, standing ground, and
other needful uses in operating the road, shall be sold by the company only
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to actnal settlers, In quantities not exceeding one hundred and sixty acres
or a quarter section to anyone settler, and at prices not exceeding two dol·
lars and fifty cents per acre.
"Sec. 5. And be It further enacted, that the said company shall, by mort-

gage or deed of trust to two or more trnstees, appropriate and set apart all
the net proceeds of the sales of the said granted lands, as a sinking fund,
to be kept invested In the bonds of the United States, or other safe and more
productive securities, for the purchase from time to time, and the redemp-
tion at maturity, of the first mortgage constrnction bonds of the company,
on the road depots, stations, sidetracks, and woodyards, not exceeding thirty
thousand dollars per mile of road, payable in gold coin not longer than thirty
years from date, with interest payable semiannually In coin not exceeding
the rate of seven per centum per annum: and no part of the princlpal or
interest of the said funds shall be applied to any other use nntilall the said
bonds shall have been purchased or redeemed and cancelled; and each of
the said tlrst mortgage bonds shall bear the certificate of the trustees, setting
forth the manner In which the same Is secured and its payment provided for.
And the district court of the United States, concurrently with the state
courts, shall have original jurisdiction, subject to appeal and writ of error,
to enforce the provisions of this section.
"Sec. 6. And be It further enacted, that the said company shall file with
the secretary of the interior its assent to this act within one year from the
time of its passage; and the foregoing grant Is upon condition that said com·
pany shall complete a section of twenty or more miles of said railroad and
telegraph wIthin two years, and the entire railroad and telegraph within sl.%
years, from the same date."
The act of forfeiture was approved January 31, 1885, and is as follows:

"An act to declare forfeiture of certain lands granted to aid In the construc-
tion of a railroad in Oregon.
"Section 1. That so much of the lands granted by an act of congress en-

titled 'An act granting land to aid In the construction of a railroad and tele-
graph Une from Portland to Astoria and McMinnville, In the state of Ore-
gon,' approved May fourth, eighteen hundred and seventy, as are adjacent
to and coterminous with the uncompleted portions of said road, and not em·
braced within the limits of said grant for the completed portions of said
road, be, and the same are hereby, declared to be forfeited to the United
States and restored to the pubHc domain and made subject to disposal under
the general land laws of the United States as though sald grant had never
been made.
"Sec. 2. • • ."The facts are stipulated by the parties, and it appears, to quote from the

opinion of .the circuit court, that "the Hne of the railroad from Portland
to the point of junction near Forest Grove runs directly west, and the
road from. such point of junction runs nearly south to the Yamkill river. In
July, 1871, the Oregon Central Railroad Company filed in the office of the
secretary of the interior a map showing the location of the line of the road
from Portland to a point on the Yamkill river, near McMinnville, and also
from a junction near Forest Grove towards Astoria, to a point one mile
north of the summit of the range of hills dividing the Tualatin from the
Nehalem Valley, a distance of 20 miles. The map of definite location from
Astoria to said point was filed June 23, 1876. On February 16, 1872, the
secretary of the interior accepted the first 20 miles Of completed road, com-
mencing at Portland, and on June 23, 1876, he accepted 27% miles, from the
2O-mile post to the Yamkill river. On September 8, 1880, the Oregon Central
Railroad Company sold and conveyed to the Oregon & California Railroad
'Company its said road, and all its title and right to the said land grant. On
July 8, 1885, the commissioner of the general land office issued Instructions
to the local land officers, at the land office at Oregon City, for their guidance
under the forfeiture act, with which was Inclosed a diagram showing the
IlD;lits of the forfeited lands, and of that part of the grant not a.1fected by
the forfeiture act. This diagram shows that the road runs from Portland
west to Forest Grove, where it turns alm·ost at a right anile, awl runs
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to McMlnnvllle. From Forest Grove two lines are drawn.. -one due
north, the other due west,-both terminating at the 2l).mUe limits. The
granted lands lying within the quadrant formoo by these line8 and the 2().
mlle lhnlts, and also· the lien lands within such UDell and the 25-mlle limltll,
are designated on the diagram as 'Forfeited.' The diagram also shows the
forfeited lands on the line trom Forest Grove to Astoria. These instructions
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were atllrmed by the secretary ot tbe interior on April 5, 1887. The re-
ceiver in charge of the Oregon & California Railroad Company duly protested
aga1nst the action of the land department BOo far as It related w the granted
lands within the quadra.nt."
The clrcult court gave jUdgment tor the United States.
William F. Herrin and Joseph D. Redding, for a.ppellantl.
George H. Williams a.nd John M. Gearin, for the United St&teI.
Before McKENNA and GILBERT, Circuit Judges, and BA.W·

:LEY, Distr:l<rt Judge.

McKENNA, Circu1t Judge, after stating the facts, delivered the
.opinion of the conrt. .
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The grant is made in section 1, the other sections being but pro-
vIsional and snbsidiary. It is as follows:
"That:tor .the purpose of aiding in the construction 01' a railroad andtele-

graph line from Portland to Astoria,and troma suitable poInt of junction
near Forest Grove to the Yamldll rl'ver, near McMllinvllle, ill the state of
Oregon, there is hereby granted to the Oregon Central Railroad Company
* * * the right of way through the public lands, * * * and each alter-
nate section of the public lands, not mineral, * * * to the amount ot. ten
such alternate sections per mile, on each side thereof. * * *"
By this section, plaintiff contends, two roads are described,-one

beginning. at Portland, and terminating at Astoria; the other begin-
ning at Forest Grove, and terminating at McMinnville. The de·
fendantscontend that only one road· is described, beginning at
Portland, and having termini, respectively, at Astoria and McMinn-
ville. The controversy, therefore, is clearly defined, and the parties
have warmly and ably supported their respective sides. The im-
portance of any decision is manifest, and we have given the case
a commensurate care and attention.
For the contention of plaintiff, there is the authority of the
Justice LaIDar when secretary of the interior, and the decision

of the circuit court, and the most convenient, if not the clearest,
consideration of the case, will be a comment on their reasoning,
weighed with independent views of the statutes. learned sec-
retary held. that the section should read:
"A railroad and telegraph lille from Portland to Astoria, and a rallroad and

telegraph Une * * * from a suitable poillt of junction near Forest Grove
to the Yamklll river, near l\1cMinnville."
To attain this result, he disregarded the title of the act (which we

shall refel' to hereafter) and all its designations, and concentrated
attention solely to the words "point of junction," which he declared
"were invariably used in railroad language to indicate a point where
two 9rmore railroads join, and not to designate points between
termini of a single road." This, certainly, is very abstract, and
forces the inquiry, is it permissible? If the definition be granted
(and the learned secretary may not have precisely distinguished
between the word "junction" and the phrase "point of
a presumption of its use is not irresistible against every evidence,
and it is a well·settled canon of construction that all the words of
a statute must, if practicable, be given effect The object of the
congressional grant was railroad communication between certain
points. If chief\y from Portland to McMinnville and Astoria, a line
between these points, even via Forest Grove, must either be cir-
cuitous, or· deflect from Forest Grove and return to it, for McMinn-
ville and Astoria are not in the same direction from Portland. If
circuitous, there would be no confusion about its singleness, how-
ever near its different parts might approach, and their union in a sin-
gletrack from Forest Grove to McMinnVille was certainly competent
for. congress to permit or provide •and regard it and the part be-
tween Portland and Astoria as one road. Between such parts there
must be a point of junction; indeed, more strictly so than between
independent roads; and, if the language of the act .is sufficient to
express either, the most that can be said is that it iii ambiguous,
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and an attempt must be made to resolve the ambiguity by a resort
to other parts of the act. Examining them, we find that the title
of the act describes but one road, with its initial point at Portland.
It is "An act granting lands to aid in the construction of a rail-
road and telegraph line from Portland to Astoria and McMinnville,
in the state of Oregon." The description in section 1, if we trans-
pose some of its words, is almost as definite. Making such change,
it would read as follows:
"That for the purpose of aiding in the COllBtruction of a railroad and tele-

graph line from Portland to Astoria and to the Yamklll river, near McMinn·,
ville, * * * from a suitable point of junction near Forest Grove."
That the title describes but one road seems to be conceded, but

it is objected that the title is no part of an act. This is true in a
certain sense, but it is firmly established that the title may be re-
sorted to as an aid to interpretation. And sensibly so. Its pur-
pose is descriptive, and, if it receives less consideration than the
body of the act, it receives enough to be some index of intention.
4'When the mind labors," said Chief Justice Marshall,
the design of the legislature, it seizes everything from which aid
can be derived; and in such case the title claims a degree of notice,
and will have its due share of consideration." "U. S. v. Fisber, 2
Cranch, 386. This language is repeated and the same rule an-
nounced in a number of cases. See 23 Am. & Eng. Ene. Law, 328,
where they are collected.
The title, therefore, cannot be disregarded. Giving it the atten-

tion ,which the rule announced by the learned chief justice requires
to be given to it, and interpreting it as describing one road, is it
consistent ,with the body of. the act, and the body of the act with it?
We think so. The designations are "road," "railroad," and "line";
not once "roads," "railroads," and "lines." As we have already said,
tile grant is made in section 1, and, after the description of the road
to be aided, the section proceeds as follows:
"There Is hereby granted to the Oregon Central Railroad Company, now

In constructing the said road * * * the right of way through the
public lands of the width of 100 feet on each side of said road, and the
right to take from the adjacent public lands materials for constructing said
road and, also the necessary lands for depots," etc.. "in operating the said
,road, * * • and, also, efl,ch alternate section • • • not mineral * • •
designated by odd nUDlbers nearest to sald road. * * * And in case
the quantity of ten full sections per mile cannl;t be f01lJld on each side of
said road, • * • other lands • * • shall be selected • • • on either
BIde of any part of said road nearest to and not more tbaJl 25 miles from
the track of said road to make up such deficiency."
The references and designations in all of the other sections are

also to and" of one is unnecessary to quote them, as thel
have alread,y been gIven at length.
To meet the language of the statute, stress is put by counsel,

and was by the, circuit court, on the rule of the interchangeabiUt,.
of ,the singular. and plural numbers. The court said this rule
-4'has frequent application in the case of railroads," and further said:
"It Is common to speak of a Ilystem embracing III8III7 roads as though there

WILl but a s1i1:gle road, becaue of the lIabit of ubl& tile word
t'Q&d' to iteslpate the company.'!' , ',
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An objection to this is, If there was 8Jly such habit, there was
nothing to cause its indulgence. The road 8Jld the company had
to be 8Jld were accurately distinguished. Any indulgence of the
habit would have produced utter confusion, and it cannot be sup-
posed, therefore, that it influenced the minds or the language of
the authors of the statute. If we may suppose congress contem-
plated two roads as a system, we would also have, under the provi-
sions of the act, to suppose a grant to every mile of it; 8Jld, extend-
ing the supposition to the forfeiting act, land opposite every com-
pleted mile would be exempt from forfeiture.
It is further urged, quoting Justice Lamar's decision as secretary

of the interior, "that it is well settled in legal parl8Jlce that the sin-
gular includes the plural and the plural the singular." The propo-
sition is stated too universally. Neither C8Jl overrule the context.
They are interchangeable when intention would otherwise be de-
feated.
The supreme court of Indiana, in Carrigus v. Board, 39 Ind. 66,

construing the Code of the state, which provided that "words import·
ing the singular number only may be applied to the plural of per-
sons and things," said that: .
"This construction Is only to be given to the words ot a statute or InIltru-

ment when the plain and evident sense and meaning of the words to be de-
rived trom the context renders such construction necessary to give eaect to
the purpose of the makers ot the statute or lnstrument."

Singleness and plurality are not the same. One railroad is not
the same' as two railroads, and there is certainly some presumption
in favor of one being meant when one is expressed.
The court of appeals in New York, in Newell v. People, 7 N. Y.

97, says:
"Whether we are consIdering an agreement between parties, a statute, or

a constitution, with a view to Its Interpretation, the thing we are to seek
is the thought which It expresses. To ascertain this, the first resort In all
cases is to the natural sIgnification ot the words employed, in the order ll1ld
grammatical arrangement. in which the framers ot the instrument have
placed them. H, thus regarded, the words embody a definite meaning,
whIch involves no absurdity, and no contradiction between dI1'lerent parts
ot the same writing, then that meaning apparent on the face ot the instru-
ment is the one which alone we are at liberty to say was Intended to be
conveyed. In such a case there is no room tor construction. That which
the words declare Is the meaning or the instrument, and neither courta DOl"
legislatures have the right to add to or take away from that meaning."

To summarize, therefore, we flnd that the title of the act de-
scribes one road. A fair and unforced construction of section 1
describes one road, and all the language, references, and provisions
of the act describe one road. This concurrence makes a strength
of proof which, by 8Jly rule of construction we are acquainted with,
cannot be resisted. If addition be needed, it is given by the aot of
forfeiture. Its title is "An act to declare forfeiture of certain lands
granted to' aid in the construotion of a railroad in Oregon,"-a
railroad in Oregon, not railroads; and it is described in section 1
to be a "railroad • • • from Portland to Astoria and McMinn-

In other words, the road 'is desoribed by the title of the
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granting act. This clearly shows that congress nnderstood the
granting act to describe one road, and make it the test and meaning
of forfeiture. And this was natural under the conditions ex·
isting at the time of its passage.
It is provided by section 2 of the granting act that:
"Whenever and as otten as the said company shall tlIe with the secretary

of the interior maps of the survey and location of twenty or more mUes of
said road, the said secretary shall cause tne sald granted lands adjacent to
and cotermJ.nous with such located sections of road to be segregated from the
public lands."
In pursuance of this provision, the secretary of the interior, after

a report by commissioners, accepted the road in sections-First, of
20 miles, to a place called "Hillsboro"; and, second, of 27 miles
from thence to McMinnville. This was only competent upon the
supposition that there was but one road, and it is not conceivable
that congress overlooked the fact or the significance of the secre-
tary's action.
It is asserted that the section to Astoria was the chief induce-

ment to the grant, and a sense of the injustice is expressed of per-
mitting the railroad company to claim that which was given as
consideration for building the whole road for buildiing a section of it.
The former proposition is disputed, and the record affords us no
evidence to resolve the dispute, nor is it necessary. Whatever the
inducement to the grant, and whatever comment the conduct of
the railroad company may bear, its rights must be measured by the
terms of the act of congress. There was no preference expressed
by it, and the order of construction of the parts of the road was
unreservedly committed to the company.
It is further urged, however, that there is necessarily a doubt as to

the meaning of the acts of congress, arising from their language and
the decision of Secretary Lamar, and that such doubt must be re-
solved in favor of the government; and in support of this the Ian·
guage of Mr. Justice Field in Slidell v. Grandjean, 111 U. S. 437,
4 Sup. Ct. 475, is quoted, as follows:
"Where a statute operates as a grant of public property to an individual,

orr the relinquishment of a public interest, and there is doubt as to the mean-
ing of its terms or as to Its general purpose, that construction should be
adopted which will IIUpport the claim of the government, rather than that ot
the individual. Nothing can be inferred against the state."
We think counsel makes too broad an application of the language

of the learned justice. The rule it expresses is directed against
putting into a statute, by presumption or inference, that which its
language does not express, or where, after interpretation has been
exercised, the language will bear equally two meanings. It does
not mean, because a controversy can be started, there must be ju-
dioial doubt. If so, the rule would be as simple as summary, and
we may well wonder at the long line of cases in which publio grants
have demanded and received construction by the supreme oourt, and
the grants sustained against not only ingenious, but strong and
plausible, contentions to the contrary. We have an illustration in
a decision cited by both sides. Land grants came up for considera·
tion in U. S. v. Union Pac. Ry. Co., 148 U. S. ,562, 13 Sup. Ct. 724,

v.67F.no.6-42
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and the difference In the constructions contended lor involved 200,-
000 acres 01 land. The teI'DlS of the acts were ambiguous in the
sense that there was controversy about them by able minds, includ-
ing that of a secretary of the interior. The decision of the supreme
court was, nevertheless, against the United States. We do not
consider it necessary to dwell on this point further, as we deem the
granting and forfeiting acts reasonably plain.
The action and opinion of the secretary of the interior in opening

the disputed lands to settlement are urged upon us as a contempora.-
neous construction of the acts of congress. It could not be of both
acts. It could only be of the forfeiting act. If there was con-
temporaneous construction of the granting act, it was by a former
secretary of the interior when he approved the location by the com-
pany of the part of the road from Portland to McMinnville, and ao-
cepted the sections from Portland to Hillsboro, and from the latter
to McMinnville. This construction was against the present con-
tention of the United States, and the subsequent, not contempora-
neous, construction of his successor, of many years' interval. A
period of 15 years elapsed between the granting act and the for-
feiting act. Whatever strength, therefore, there is in the rule,
supports our interpretation of the former; and if it could be con-
tended that the forfeiting act, notwithstanding, revokes the grant
to the disputed lands, questions would arise which have not been
submitted for our .judgment, and we have no desire to volunteer in
their consideration.
The appellee further contends that the government had a right

to revoke the grant, because the Oregon Central Railroad Company
was incorporated in 1868; and at such time, under the laws of
Oregon, a corporation had power only, to quote from the statute,
"To purChase,. possess, and dispose of s!I,oh real and personal prop-
erty as may be necessary and convenient to carry into effect the
object of the incorporation," and that the object of its incorporation
was defined in its articles as follows:
"The object and business of the corporation shall be to conSitrUet and oper-

ate a railroad from the city of Portland through the Wlllamette Valley to
the south boundary of the state, under the laws of Oregon and the laws of
congress recently passed, grantin.g lands in aid for such purposes."
The answer to this contention is that the company did have the

power to construct a road from Portland to McMinnville, and to a.c-
oopt a grant in aid of it; and that, besides, it Is a question for the
state of Oregon, and not the United States.
In Bank v. Matthews, 98 U. S. 628, Justice Swayne, speaking for

the court, said:
"Where a corporation Is Incompetent by Its charter to take a title to real

estate, a conveyance to it is not void, but only voidable, and the sovereign
alQne can object. It Is val1d until assailed In a direct proceeding Instituted
tor that purpose:" .
In support of this the learned justice cited; a number of cases.

See, also, Oowell v. Springs 00., 100 U. S. 55.
Judgment of the circuit court is reversed, and· the canse is 1"&'

manded for further proceedings in accordance with this opinion.
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1. MASTER AND SERVANT- NEGLIGENCE-DEFECTIVE PREMISES-ADMISSmILITY
OF EVIDENCE.
A night watchman was found dead under an unralled bridge connect-

ing two buildings, which he customarily crossed in the performance of
his duties. Held, in an action to recover damages for his death, evidence
was admissible which tended to show what kind of man he was in
respect to health, vigor, activity, and sobriety, and bis bodily and
mental peculiarities.

2. SAME-lNSTRUCTIONS-DuE CARE AND DILIGENCE.
Defendant requested an instruction that unless deceased was as careful

and diligent to avoid danger as men of ordinary care and prudence
would have been, "under the same or similar circumstances," he failed
to exercise the care and diligence which the law required. The instruc-
tion g:iven by the court was that plaintiff must show that the deceased
was iD. the exercise of ordinary care and diligence, and that ordinary
care was the care "which reasonable men exercise under ordinary cir-
cumstances." Held, that the requested instruction was correct, and should
have been given either in terms or in substance, and that the instruction
given was erroneous, In that it substituted "ordinary circumstances" for
"similar' cIrcumstances."

8. TRIAL-INSTRUCTIONS-DuTY OF COUNSEL.
Where counsel proposed a definIte and proper InstructIon, but found

that the court gave somethIng very different, held, tIlat be mIght well
have understood that the change was no mere Inadvertency of expression
on the part of the court, and that he was therefore not reqUired to call
Its attention to the matter at the time, as otherwise, under the rule of
the court, would have been hIs duty.

In Error to the Circuit Court of the United States for the District
of Massachusetts.
This was an action by Mary Griffin against the Overman Wheel

Company, to recover dam'ages for the death of her husband, John
Griffin, which occurred while he was in the employ of defendant.
Upon the first trial the court directed a verdict for defendant at
the close of plaintiff's testimony, and entered judgment accordingly.
Upon a writ of error sued out by plaintiff to this court, the judg-
ment was reversed. 9 C. C. A. 542, 61 Fed. 568. Upon a second
trial, plaintiff recovered a verdict and judgment, and defendant has
now sued out a writ of error.
The action was founded upon the Massachusetts statute known

as the "Employers' Liability Act" (Act 1887, Co 270). The facts were
as follows:
John Griffin was a night watchman at the defendant's factory in Cblcopee

Falls, ha.ving entered Its employ In February, 1891. It WlUl bls duty as such
to make rounds of a certaIn number of the defendant's buildings once every
bour during the nIght, and to press several buttons, wblch were connected
by electrical appUances with a. watchman's clock or dlal in the defendant's
office, upon wbich a mark was regIstered every time a button was pressed.
Griffin had seventeen of these buttons to press, numbe1'ed consecutively from
81 to 47, inclusive. The principal bunding through wbich Griffin passed in
the performance of hIs duties was known 8,& "Mlll No. 2." Another bulld-
lng, known as the "Rubber Mill," had been erected during Griflln'& term of
servIce. and ,. sho!-'t time before bis death. It was connected with mUl No.


