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lU.NDALL T. SPRAGUE et a1.
(DIstrlct Court, D. MassacbusettL May 11, 1_.)

No.601.
1. 8IlIPPmCJ-DJCMURBAGB-CONTBACT.

Upoo the trial ot a libel tor demulTage, It appeared that the respondent
chartered llbelant's schooner to carry a cargo of coal; that he Informed
libelant ot the amount of coal he had then on hand, ot the amount he
was receiving daily from the mine, and that he was "working all reg-
ular";that, atter further conversation, libelant remarked, "Then you could
load the schooner by the first of next week," to which the respondent
replied that It ought to be done by Wednesday, at furthest. Held, that
there was no contract to load by a day certain, but the libelant relied
on what he thought would probably be done.

I. S..um-DILIGENCE.
Where a vessel has been chartered to calTy coal, without any express

agreement to load by a daycertRln, and mining and railroad transporta-
tion have been interrupted by conditions of weather which the charterer's
care and d1l1gence could not overcome, such charterer should not be held
responsible tor a delay ot 16 days in loading.

This was a libel by William M. Randall against Charles H. Sprague
and othel'8 for demurrage.
Carver & Blodgett, for libelant.
Charles Theo. Russell, Jr., for respondents.

ALDRIOH, District Judge. In this proceeding the libelant claims
that one James A. Boyce, of Baltimore, acting as agent and attorney
for the respondents, entered into a contract of charter party with
the libelant on the 9th day of January, 1893, to load the schooner
Louise H. Randall with a cargo of coal for the port of Boston, and
that by the agreement of charter the said schooner was to be loaded
on the 18th day of January, 1893, and that, by reason of the failure
of the respondents and their agents, the schooner was not loaded
until the 3d day of February, and that there was a detention of 15
days, for which it is claimed the schooner is entitled to recover six
cents per ton on her coal-carrying capacity for each day of detention,
amounting to $2,281.50. The libelant relies upon an oral agree-
ment or understanding between Boyce, the agent of the respondents,
and one William Beers, as agent or broker of the libelant, who
was master and part owner of the schooner.
Upon careful examination of the libelant's evidence, and partic.

ularly of the testimony of Mr. Beers, Sr., it is found that the parties
did not contract with reference to demurrage, or to loading on a par·
ticular day; and, the fact being so found, it follows that the libelant
has not established the right of recovery upon the ground of an
express agreement. According to the testimony of 'Mr. Beers, Mr.
Boyce informed him as to the amount of coal on hand; the amount
he was getting daily from the mine,-some three or four hundred
tons a day,-and "that they were working all regular"; and after
further conversation as to the situation, according to the testimony,
Mr. Beers remarked, "Then you could load the schooner the first of
next week?' and Mr. Boyce replied, 'Yes; we ought to by Wednea.
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day, at the furthest," which. would be the 18th. In view of
testimony of Mr. Beers, the libelant's most material witness, and all
the evidence bearing upon the agreement to load, it would seem
that the parties talked over the situation, and that Mr. Beers was
fully informed as to the condition of affairs, and relied upon what
could and would probably be done, rather than any supposed con·
tract with reference to demurrage or a day certain.
The libelant further says that, in the event that the finding should

be against him upon the question of an express contract, the agree-
ment at least placed upon the respondents the obligation of loading
with reasonable dispatch; and upon this phase of the case, in view
of the interruptions to mining and railroad transportation due to
the condition of the weather, which the respondents' care and dil-
igence could not overcome, it would seem that they ought not to be
held responsible under the doctrine of implied obligations, and the
finding, therefore, is that they exercised reasonable diligence, and
were not guilty of unreasonable delay. Libel dismissed, with costs.

O'BRIEN v. MILLER et aI.

(Circuit Court of Appeals, Second Circuit. April 16,

1. SHIPPING-CONSTRUCTION OF BOTTOMRY BOND-TRANSSHIPMENT OF CARGO-
VOLUNTARY PAYMENT.
In a port of refuge a portion of the cargo was transshipped, and the

master gave a bottomry bond which covered this, as well as the ship
herself and the balance of her cargo. The boI1'd was conditioned to be
void If the "said vessel" should be utterly lost by a perU of the sea. The
vessel and the cargo In her were totally lost through a collision. Held,
that the bond was not to be construed as being void only upon the con-
dition that both the vessel herself and the vessel containing the trans-
shipped cargo were lost, but must be Interpreted, according to the plain
meaning ot its terms, as becoming void upon the loss of the vessel her-
Belf: and therefore a payment of the bond by the consignees of the trans-
shipped cargo, in order to obtain possession thereof, was a voluntary pay-
ment, and could not be recovered by them from the vessel's owners,
although the latter had recovered damages for her loss from the vessel
with which she collided. 59 Fed. 621, reversed.

t. SAME.
The bond could not be sustained, as against the transshipped cargo,
upon the theory that the same was to be treated as salvage from the
wreck of the vessel which was lost; for It was In no sense "cargo laden
on board" of her on the voyage from the port of refuge to her destination,
which waB the voyage upon which the bottomry lender had staked hlB
money.

a. BAMlIl-COLLISION-RIGHTS OF BOTTOMRY LENDER.
Quaere, whether a bottomry lender upon a vessel totally lost In col·

lIslon is entitled to recover damages against the offending vessel, or
against the owner of the lost vessel after the offending vessel has made
restitution to him.

Appeal from the District Court of the United States for the South·
em District of New York.
This was a libel by Brice Alan Miller and others against Edward

E. O'Brien to recover money alleged to be due as contribution tor


