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the further fact that in the second claim such deseription was inserted
by amendment after the rejection of a descriptive word, held to be limited
to the specific form of hook therein described, and therefore not infringed
by defendant’s fastener. 65 Fed. 521, affirmed.

Appeal from the Circuit Court of the United States for the Dis-
trict of New Jersey. .

This was a suit in equity by Henry C. Frank against the William
P. Mockridge Manufacturing Company for infringement of a patent
for cuff fasteners. The circuit court dismissed the bill on the ground
that there was no infringement. 65 Fed. 521. Complainant appeals.

W. P. Preble, for appellant.
L. H. Scott, for appellee.

Before DALLAS, Circuit Judge, and WALES and BUFFING-
TON, District Judges.

BUFFINGTON, District Judge. This is an appeal by Henry C.
Fraunk from a decree of the circuit court of the United States for the
district of New Jersey, dismissing a bill filed by him against the Wil-
liam P. Moekridge Manufacturing Company. The prayer of the bill
was to restrain the alleged infringement of the claims of letters patent
No. 397,119, issued February 5, 1889, to complainant, for an improve-
ment in cuff fasteners. Two defenses—noninfringement and lack of
patentable novelty—were raised. Conceding the patentability of the
device in question, of which it had some well-founded doubts, the
court below decided that in view of the prior art, and the self-imposed
limitations of the claims in the patent-office proceedings, those claims
should be confined to the form of hook therein specified, and that,
when so construed, infringement was not shown. The questions in
the case were confined to a comparatively narrow limit, and the court
below considered them in detail so fully, and its very careful and ex-
haustive opinion is so satisfactory and self-sustaining, that it would
be a needless repetition to restate the reasoning and authorities
which inevitably lead to the conclusion therein reached. We there-
fore adopt its opinion as fully expressing the views of this court.
The appeal is dismissed, and the decree entered is affirmed.

GERMAIN et al. v. WILGUS.
(Circuit Court of Appeals, Ninth Circuit. March 1, 1895)
No. 207.

1. PATEXTS—INFRINGEMENT SUrTS—SUFFICIENCY OF BILL—PROFERT OF PATENT.
A bill for infringement will not be held bad for want of a sufficient
description of the invention, where it makes profert of the letters patent,
_although the same are not annexed to the bill

2. S8aAME—EQUITY JURSIDICTION.
A bill for a mere account of profits and damages against an infringer,
or which prays an injunction, but without alleging public acquiescence
in plaintiff’s rights, or that the patent had been sustained in an action
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at law, or that there were grounds for discovery, cannot be sustained in.
equity, as it does not show that complainant’s rights may not be enforced:
in an action at law.

8. SAME—ENJOINING ACTION AT LAw.

A bill for infringement, which, among other things, seeks to enjoin
defendant from prosecuting an action at law against complainant for
alleged infringement of a patent owned by defendant, cannot be sus-
tained in respect to such injunction, where the only grounds set forth
are that complainant will be put to great expense in such action for
attorney’s fees and other costs and expenses, and that he is informed
and belleves that defendant will be unable to pay the same.

4. SAME—PLEADING— “PROFERT” DEFINED.

The word “profert,” as now used, does not necessarily imply that the
recorded instrument pleaded is annexed to the bill, or actually produced
to the court, and it may in fact be retained in complainant’s own custody.

Appeal from the OCircuit Court of the United States for the
Southern District of California.

This was a bill by Eugene Germain, Isaac B. Newton, and Wil-
liam H. Mitchell against Daniel Wilgus, for infringement of a pat-
ent granted to Clement Gauthier, July 17, 1888, for an improve-
ment in atomizers. The circuit court sustained a demurrer to the
bill for want of equity, and, complainants having declined to amend,
entered a decree dismissing the bill. Complainants appeal.

Appellants filed in the United States circuit court for the Southern district
of California, Ninth circuit, a bill in equity praying an injunction against the
defendant, restraining him from making or using any specimen of a certain
patented apparatus named in the bill, and also to enjoin an action at law
instituted by appellee against appellants, in which appellee claimhed that
appellants were infringing a.certain patent right granted to him. The bill
sets forth that Clement Gauthier, of Narsas, in the republic of France, was
the true, original, and first inventor of a certain new and useful apparatus,
named in the patent therefor as “Improvements in Atomizers”; that said
Clement Gauthier on the 7th day of March, 1890, assigned all his right,
title, and interest in said invention, for all the states and territories of the
United States, to W. H. Mitchell, of Los Angeles, Cal.; that subsequently
said Mitchell assigned an interest therein to appellants Germain and New-
ton; that a patent for said invention was granted to the said Gauthier by
the United States, and letters patent delivered to him therefor, on the 17th
day of July, 1888, Then there follows this part of said bill, which sets
forth the equities which appellants claim entitle them to the relief prayed
for, namely: ‘“And your orators further show, on information and belief,
that the said defendant, on and after the 9th day of June, 1890, and up to
the commencement of this action, and within the term of seventeen years
mentioned in said letters patent and after the granting of said letters
patent, and after the said assignment of Eugene Germain and I. B. Newton,
and within those parts of the United States covered by the said grant to
Clement Gauthier, and afterwards assigned to your orators as aforesaid,
unlawfully, wrongfully, and injuriously, and with intent to derive profit from
making and using sajd apparatus, and to.deprive your orators of the royalties
which they might and otherwise would have derived from the sale of rights
to make and use specimens thereof, and without the license of your orators
or the said Clement Gauthier, or either of them, and against the will of
your orators, did make and did use, and did cause to be made and did cause
to be used, sundry specimens of said apparatus, and of machines which con-
tained and employed substantially the invention covered by said letters
patent, in infringement of the said exclusive right secured to the said
Clement Gauthier by the letters patent aforesaid, and granted by him to
W. H. Mitchell, and then to your orators, as hereinbefore set forth, but
how many such gpecimens the defendant so made and used, or caused to be
made and used, your orators are ignorant, and cannot set forth; but your
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orators aver, on information and belief, that deferndant so made and used,
and caused to be made and used, a large number thereof, and that he
derived large profits therefrom, but to what amount your orators are ignorant,
and- cannot set forth, and that your orators have been deprived of large roy-
alties by reason of the aforesaid infringement of the defendant, and have thus
incurred large damages thereby. And your orators further show that the
defendant is claiming the right to make and use, and cause to be made and
used, specimens of said apparatus, and of machines which contain and em-
ploy substantially the invention covered by said letters patent, under a
patent issued to him subsequent to said patent theretofore issued to said
Clement Gauthier. And your orators further show that said defendant has
commenced an action at law against your said orators, Eugene Germain,
Isaac B. Newton, and William H. Mitehell, in the circuit court of the United
States for the Southern district of California, in the Ninth circuit, for dam-
ages by reason of the use and sale of sundry specimens of said apparatus,
and of machines which contain and employ substantially the invention cov-
ered by said letters patent theretofore issued to said Clement Gauthier. And
your orators further show that said action is now pending and undetermined
in said court, and, if defendant is pmmltted to prosecute said actlon, it will
put plaintiffs to great expense for attorney’s fees, and to other costs and ex-
penses, in the preparation for and trial of said cause. And your orators
further show, on information and belief, that the defendant is unable to pay
plaintiffs their costs and expenses in said action at law, in the event of. its
further prosecution to final hearing and judgment, and determination against
him. And your orators further show that they fear, and have reason to fear,
that, unless the defendant is restrained by a writ of injunection issuing out
of this court, defendant will continue to prosecute said action at law, and to
make and use numbers of specimens of said apparatus, and thereby will
cause irreparable injury to your orators’ aforesaid exclusive rights.” The
appellee demurred to this bill on the ground “that said complainants have
not, by their said bill, made such a case as entitles them, in a court of
equity, to any relief against defendant.” The court sustained this demurrer,
gave appellants permission to amend their bill, which they declined to do,
and thereupon the court entered a decree dismissing the bill at appellants’
cost. This is assigned as error.

Stephen M. White, Charles Monroe, and Graff & Latham for ap-
pellants.
Cole & Cole, for appellee.

Before GILBERT, Circuit Judge, and KNOWLES and BELL-
INGER, District Judges.

KNOWLES, District Judge (after stating the facts as above).
One of the principal points urged against the bill of complaint
herein is that it does not sufficiently describe the invention in the
bill. It is urged that it should be so fully described as to apprise
the court of its nature and character. Considering the allegations
of the bill, we would be inclined to hold that the objection thereto
‘was well taken, were it not for the fact that, in the bill, allegations
of a profert of the letters patent under which appellants claim were
made. It is true, a copy of such letters was not annexed to the
bill. In Black’s Law Dictionary it is, however, stated of the term
“profert”: “Amn allegation formally made in a pleadlng, where a
party ajleges a deed, that he shows it'in court, it being in fact re-
tained in his own custody ?  As originally understood perhaps,
‘the term implied that as a fact the written instrument pleaded was
produced in court and read, or a copy thereof annexed to the plead-
ing. In the case of Bogart v. Hinds, 25 Fed. 484, it was said:
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“The welght of the opinion is in favor of the proposition that, where
profert 18 made of a recorded paper, it is, for all purposes, presented to
the court as part of the pleading, and an objection thereto may be taken
by demurrer.”

See, also, Post v. Hardware Co., 26 Fed. 618,

In the case of American Bell Tel. Co. v. Southern Tel. Co., 34
Fed. 803, Justice Brown said:

“The weight of authority is that the profert of any recorded instrument
is equivalent to annexing a copy * * *; and if a party avers that he
holds title to anything by a certain instrument which he annexes, and that
instrument both grants the title and describes the full extent of the rights
conferred, * * * it is equivalent to an averment that he has title to all
the rights specifically described in such instrument.”

Under these authorities, it is evident the bill was not subject to
the objection urged.

" There is, however, more serious objection to the bill. In the
case of Root v. Railway Co., 105 U. 8. 189, the supreme court, after
an exhaustive discussion of the matter, said:

“Our conclusion is that & bill in equity for a naked account of profits and
damages against an infringer of a patent cannot be sustained; that such
relief ordinarily is incidental to some other equity, the right to enforce
which secures to the patentee his standing in court; that the most general
ground for equitable interposition is to insure to the patentee the enjoyment
of his specific right by injunction against a continuance of the infringement.”

It is not denied in this case but that there may be other grounds
for equitable relief than the right to an injunction which would
justify a circuit court, sitting as a court in equity, in trying a pat-
ent case, and, as an incident to the equitable matters presented in
the bill, take an accounting of the profits and revenues of which
the patentee may have been deprived by the infringement of his
patent, and also the validity of the patent and the fact of infringe-
ment. Before any of these matters, however, can be considered, the
bill must clearly present some ground for the interposition of a
court of equity. There are several decisions of United States cir-
cuit courts of acknowledged standing which hold that a circuit
court, sitting as a court of equity, had the power, under a grant
given in an act of congress, to try the validity of a patent and the
fact of infringement concurrently with courts of law, and that no
special equitable grounds were required in the bill. Since the de-
cision in the above case of Root v. Railway Co., the decisions in the
circuit courts of the United States have been uniformly the other
‘'way. Smith v, Sands, 24 Fed. 470; Adams v. Iron Co., 26 Fed.
324; Brooks v. Miller, 28 Fed. 615. In the case of Clark v. Wooster,
119 U. 8. 323, 7 Sup. Ct. 217, the supreme court said:

“It is true that where a party alleges equitable ground for relief, and the
allegations are not sustained, as where a bill i8 founded on an allegation
of fraud which is not maintained by the proofs, the bill will be dismissed
in toto, both as to the relief sought against the alleged fraud, and that
which is sought as incidental thereto.”

There would be a more sure ground for dismissing a bill where
no allegations showing an equity which would be recognized in
a court of equity were presented therein.
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There is a prayer for an injunction presented in the bill before
us. It is important, however, to determine whether there are suffi-
cient facts presented in the bill to warrant the court in granting this
prayer. There are no allegations showing that this patent right
of appellants had been long recognized by the public; no allega-
tions showing that its validity had ever been determined in an
action at law. There are no allegations showing grounds for a dis-
covery. In fact, it does not appear but that every important ques-
tion presented in the bill could be tried as well at law as in equity.
In the case of Gutta-Percha & Rubber Manuf’g Co. v. Goodyear Rub-
ber Co., 3 Sawy. 542, Fed. Cas. No. 5,879, Judge Sawyer thus pre-
sents this matter, in considering the bill in that case:

“There is no allegation that the matter has ever been litigated before and
decided in favor of complainant, and no allegation in the bill that the right
of complainant has been submitted to or recognized by the public. The
bill, as an injunction bill, is defective in this particular.”

In the case of Hockholzer v. Eager, 2 Sawy. 361, Fed. Cas. No. 6,
556, the court, while acknowledging that it is not always necessary
that the bilt for an injunction should show that there had been a
trial at law testing the rights of the patentee and the validity of
his patent, said:

“Something more than a grant of letters patent must be shown,—something

which, in the absence of a trial at law, may take its place in establishing
the validity of the patent.”

We think the view taken in these cases is in accordance with the
general view entertained in courts of equity in regard to bills in
equity, in patent cases, asking for an injunction. Walk. Pat. §
660; Story, Eq. Jur. § 934. In this case the bill shows that the
right claimed by the appellants in regard to their patent is being
contested in a court of law in a suit instituted by appellee. 1In this
case at law the appellee claims rights under a subsequent patent
to that under which appellants assert their right. The bill prays
that this action at law be enjoined. The only ground set forth in
the bill in support of this prayer is that appellants will be put to
great expense for attorney’s fees, and to other costs and expenses,
in the preparation for and trial of said cause. And, upon informa-
tion and belief, it is stated that appellee will be unable to pay
said costs and expenses incurred by appellants, and it is further
alleged, unless enjoined, he will continue to prosecute said suit.
Notwithstanding this belief that appellee would be unable to re-
spond for their costs and expenses, he is made a party to this suit,
and asked to litigate the very questions sought to be litigated in the
gaid action at law, together with other questions. The most usual
ground presented to a court of equity, upon which to base its
action for an injunction to enjoin an action at law, is some equitable
right which cannot be made available at law. If no such right is
presented,—and we find none in this bill,—the parties should be
allowed to proceed in the action at law. In fact, a party having
legal rights, unless some interposing equitable right is presented,
has a constitutional guaranty that the facts he presents for deter-
mination shall be tried by a jury. We find no equity presented in
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this bill which would give the circuit court, as a court of equity,
any jurisdiction of the case presented thereby. The decree of the
court below is therefore affirmed, with costs.

THE NEREID.
FLYNN et al. v. THE NEREID.
(District Court, D. Massachusetts. May 14, 1895.)
No. 669. '

1. ADMIRALTY—SEAMEN’'S WAGES—DESERTION OF VESSEL.

A fishing schooner put into a port for bait. After the bait was secured,
and when the schooner was about to sail, D., one of the crew, asked
leave to go ashore, which was given, with a caution to return promptly.
Thereupon, D. and several others of the crew, pursuant to a preconcerted
plan, left the vessel, and went ashore. After some time the master
sounded a signal for them to return, to which they paid no attention.
He then prepared to put the vessel under way, when onme F., another
of the crew, asked and was given leave to go after the men. He found
them all more or less intoxicated, and some of them unable to go aboard
without assistance, which he reported to the master, who signified his
purpose to go to sea without them. F., then, supposing that the vessel
would not go, went ashore agaln for the men, but before he could
bring them on board the vessel sailed away without them. Held, that
the members of the crew, other than F., for their disregard of the inter-
ests of the vessel, and insubordination, should be subjected to the dam-
age resulting from their fajlure to perform proper and reasonable duty.

2. SAME—SEAMAN DESERTED BY VESSEL.
Held, further, that ¥., having acted in the Interest of the vessel, should
recover his share of the catch of the vessel, and for his loss of time and
expenses, and the value of his outfit carried away.

This was a libel by William Flynn and others against the schooner
Nereid for wages and damages.

William A. Pew, Jr., for libelants.
John J. Flaherty, for libelee.

ALDRICH, District Judge. This is a proceeding to recover wages
and damages on behalf of certain seamen who shipped on the fishing
schooner Nereid, on the half lay, for a salt trip to Grand Banks, in
the deep-sea fisheries. The libelants claim that while the vessel was
in the Bay of Holyrood, Newfoundland, for bait, they went ashore,
with permission, and, while ashore, that the master of the vessel
deserted them, and sailed away to sea, whereby they were put to
expense for board and lodgings, and lost the benefit of their share
in the catch, which they would otherwise have received. The
schooner, with her crew of fishermen, left Gloucester on the 27th of
April, 1894, and was engaged in fishing until about the 20th of Au-
gust, when she put into Holyrood for bait. After the bait had been
secured and iced, in the forenoon of August 23d, the schooner was
ready for sea, and the seamen understood that the master desired to
get under way without unnecessury delay. About 10 o’clock in the
forenoon, William Daley, one of the libelants, asked permission to
go ashore for some alleged necessary purpose. I’ermission was given,
with proper caution, and instructiens to return at once, as the vessel
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must be made ready to sail, whereupon, and while the master was
below, all the libelants, except Flynn, together with other members
of the crew, left the vesse] and went ashore. I find that these men
left in accordance with a preconcerted plan, which was unknown to
the master at the time permission was given to Daley. After wait-
ing an hour or two, the master sounded the proper signal for the
men to return; and, as the vessel was only a short distance from the
shore, the signal must have been heard and understood by the men,
but they did not heed it. After waiting for some time, the master
gave directions to the men on board to put the vessel under way,
whereupon Flynn asked permission to go ashore, saying that he
thought he could get the men. Permission was given. Flynn went
ashore, and found the men all more or less intoxicated, two of whom
were prostrated, and could not, with the assistance at hand, be taken
aboard. Flynn, thereupon, with one or two of the men, returned to
the vessel, and reported the facts to the master, who signified his
purpose to proceed to sea without them, when Flynn, acting upon the
supposition that the vessel would not go, and desiring to bring the
men on board, suddenly left the vessel, with others to assist; and as
the men were being brought to the shore the vessel was found under
way, and the men, together with Flynn, were left. I think the evi-
dence shows such want of regard, on the part of the men who left,
for the interest of the vessel and the other members of the crew,
and such acts of insubordination, as to demand that they should be
subjected to the damage resulting from their failure to perform
proper and reasonable duty. It is evident that the men were not
intoxicated to such a degree, at the time the signal to return was
given, that they could not have returned, if they had desired, and
that they willfully prolonged their stay. Therefore, as to all the
libelants except Flynn, while deducting nothing for expected future
catch, but only such damages as directly and necessarily resulted
from failure to perform duty, I find that they should recover §20
-each, only.

As to Flynn, I take a different view. He was earnestly and faith-
fully acting in the interests of the vessel, the crew, and himself,
trying to get the men on board, that the vessel might proceed fully
equipped; and, as respects IFlynn, the master did not act with dis-
cretion or fairness. After having given him permission to try, he
should have treated hig efforts with more tolerance and consideration.
I think Flynn should recover his share in the catch, which I fix at
$91.74; expenses getting from Holyrood to the Bay of Bulls, and
while there, $15; loss of time while there, $10; and for outfit and
clothing carried away, $50,—making, in all, $166.74. From this
however, should be deducted the owner’s book account and the eap-
tain’s account, $50.31, leaving $116.43.

Lundigan, one of the libelants, has deceased since the commence-
ment of this proceeding; and it is understood that recovery cannot
be had, unless an administrator, duly appointed, comes in. Decree
in accordance with the above findings, with interest from date of
libel.
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RANDALL v. SPRAGUR et al.
(Distriet Court, D. Massachusetts. May 11, 1893.)
No. 601.

1. SrIPPING—DEMURRAGE—CONTRACT.

Upon the trial of a libel for demurrage, it appeared that the respondent
chartered libelant’s schooner to carry a cargo of coal; that he informed
libelant of the amount of coal he had then on hand, of the amount he
was receiving daily from the mine, and that he was “working all reg-
ular”; that, after further conversation, libelant remarked, “Then you could
load the schooner by the first of next week,” to which the respondent
replied that it ought to be done by Wednesday, at furthest. Held, that
there was no contract to load by a day certain, but the libelant relied
on what he thought would probably be done.

2 BAME—DILIGENCE.

Where a vessel has been chartered to carry coal, without any express
agreement to load by a day certain, and mining and railroad transporta-
tion have been interrupted by conditions of weather which the charterer's
care and diligence could not overcome, such charterer should not be held
responsible for a delay of 15 days in loading.

This was a libel by William M. Randall against Charles H. Sprague
and others for demurrage.

Carver & Blodgett, for libelant.
Charles Theo. Russell, Jr., for respondents.

ALDRICH, District Judge. In this proceeding the libelant claims
that one James A. Boyce, of Baltimore, acting as agent and attorney
for the respondents, entered into a contract of charter party with
the libelant on the 9th day of January, 1893, to load the schooner
Louise H. Randall with a cargo of coal for the port of Boston, and
that by the agreement of charter the said schooner was to be loaded
on the 18th day of January, 1893, and that, by reason of the failure
of the respondents and their agents, the schooner was not loaded
until the 3d day of February, and that there was a detention of 15
days, for which it is claimed the schooner is entitled to recover six
cents per ton on her coal-carrying capacity for each day of detention,
amounting to $2,281.50. The libelant relies upon an oral agree-
ment or understanding between Boyce, the agent of the respondents,
and one William Beers, as agent or broker of the libelant, who
was master and part owner of the schooner.

Upon careful examination of the libelant’s evidence, and partie-
ularly of the testimony of Mr. Beers, Sr., it is found that the parties
did not contract with reference to demurrage, or to loading on a par-
ticular day; and, the fact being so found, it follows that the libelant
has not established the right of recovery upon the ground of an
express agreement. -According to the testimony of Mr. Beers, Mr.
Boyce informed him as to the amount of coal on hand; the amount
he was getting daily from the mine,—some three or four hundred
tons a day,—and “that they were working all regular”; and after
further conversation as to the situation, according to the testimony,
Mr. Beers remarked, “Then you could load the schooner the first of
next week? and Mr. Boyce replied, ‘Yes; we ought to by Wednes-



