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'greater -compensation than was given by law to commissioners in
other states. There was such an act in force at one time, but it ex-
pired by its own limitation in 1857, and for that reason was not car-
ried into the Revised Statutes. 10 Stat. 169, c. 80, § 3. Sec
tion 837, Rev. St. U. 8., provides that the district attorneys and
marshals for the districts of Oregon and Nevada shall receive for their
services' double the fees established by the fee bill; and section 84%0
provides that the clerks of the several circuit and district courts in
California, Oregon, and Nevada shall be entitled to receive double
the fees allowed to clerks by the fee bill. It will be observed that
commissioners of the circuit courts are not included in the enumera-
tion of the officers favored with double fees. The double compen-
sation which inures to the district attorney, marshal, and elerk in
Wyoming under the provisions contained in the act approved July
10, 1890, and sections 837 and 840 of the Revised Statutes, does not
extend to commissioners. The office of the commissioner of the
circuit court in Wyoming is similar to the like offices in Oregon, and
is dissimilar to the office of district attorney, marshal, or clerk. It
results that commissioners in Wyoming are entitled to receive the
same fees that commissioners in Oregon receive, and that is single,
and not double, fees. The judgment of the district court of the
United States for the district of Wyoming is affirmed.

SEc——

UNITED STATES v. CUTAJAR et al
(Circuit Court of Appeals, Second Circuit. April 16, 1893))

CusToMs Duries-——Act oF JUNE 10, 1890—BoND FOR PRODUCTION OF INVOICE.
The bond required by section 4 of the customs administrative act of
June 10, 1890, to be given on the entry of merchandise without a duly-
certified invoice, is not intended to secure a penalty for a breach of duty,
but only such damages as actually result from the absence of such in-
voice, and the sureties on such a bond can only be called upon to respond
for those damages.

In Error to the District Court of the United States for the South-
ern District of New York.

This was an action by the United States against William Cut-
ajar and another upon a bond for $800 given pursuant to section 4
of the customs administrative act of June 10, 1890. In the district
court, judgment was given for the plaintiff for $263.93. Plaintiff
brings error. Affirmed.

James L. Van Rensslaer, Asst. U. 8. Atty.
Hess, Townsend & McClelland, for defendants in error.

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges.

LACOMBE, Circuit Judge. The customs administrative act of
June 10, 1890, provides, in section 4 (26 Stat. 131, 132), for the entry
of merchandise in the absence of a duly-certified invoice, and sets
forth in detail the facts required to be stated upon affidavit to pro-
cure such entry.. The section concludes with the provision:

“And when entry of merchandise exceeding one hundred dollars.in value

is made by a statement in the form of an invoice, the collector shall reguire
& bond for the production of a duly certified invoice.”
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On November 24, 1891, defendants, doing business in New York
under the firm name of William Cutajar & Co., imported and en-
tered at the port of New York, from Genoa, Italy, 150 bags of rice,
a variety of merchandise subject to a tariff duty of two cents a
pound. Not being able at the time of such entry to produce a duly-
authenticated invoice, he presented a statement, in the form of an
invoice, giving the weight of the rice as 19,400 pounds. The bond sued
upon was at the same time executed in conformity with the require-
ments of the section of the customs administrative act above quoted.
At the time of entry, Cutajar paid duties on the 19,400 pounds,
amounting to $388. Thereafter the said 150 bags were duly weighed
and tared by the United States weigher, and the total weight was
found to be 32,700 pounds. A further payment of $67.40 was made
on 38 of the bags, and at the time of the bringing of the suit the
amount still due for duties was $198.60. It was for this sum, with
interest, that the district court gave judgment. The plaintiff in
error contended that judgment should have been rendered for the
full penalty named in the bond, viz. $800. At the trial, defendants
endeavored to show that the condition of the bond had been com-
plied with, and a duly-authenticated invoice produced and given to
the collector within the six months allowed for such production
by the terms of the bond. Most of the assignments of error are to
the admission of testimony by which defendants sought to establish
this defense, but inasmuch as the district court held that defend-
ants were in default for not having produced the invoice required by
the bond, and defendants have not sought to review that decision,
such assignments of error need not be considered.

The only question in the case is whether the sum named in the
bond is to be treated as a penalty, or as liquidated damages. The
bond is in a form prescribed by treasury regulations (article 16,
regulation 326), which provides that bonds given on pro forma
invoices shall be “form No. 79 and the penalty named in the bond
shall be double the amount of duties apparently due, and in the
case of free goods the sum of one hundred dollars.” It is condi-
tioned that the obligors “shall and do, within six months from the
date hereof, produce to the collector of the customs for the dis-
trict of New York a duly-authenticated invoice of the said goods,
wares, and merchandise, and shall pay to the said collector the
amount of duty to which it shall appear by such invoice the said
goods, wares, or merchandise are subject, over and above the amount
of duties estimated on the appraisement of said goods, wares, and
merchandise.” The damages resulting from the failure of the im-
porter to furnish the collector with a true certified invoice showing
the character and value, and also quantity and weight, of the ar-
ticles imported, so that the collector may have the assistance of such
invoice in making his own classification and appraisement, and in
passing upon the returns of the weighers, are readily and exactly
ascertainable. The bond is expressed in language which leaves no
doubt that it was intended to provide security for the payment of
such damages, and, under the familiar rule in such: cases, the
amount named in the bond is to be regarded as a penalty, and not
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as liquidated damages. The case at bar is not within the authori-
ties cited on the brief of plaintiffs in error, which hold that, where
the sum named in the bond is a fixed penalty imposed by law as a
punishment for a breach of duty enjoined by law, the court will
not undertake to alter or reduce the penalty which the legislature
has fixed for the nonperformance of a statutory duty. Congress
has not fixed the penalty. It has only provided that the collector
shall require a bond for the production of a duly-certified invoice,
and the bond required in this case manifestly contemplated that the
sureties should respond only for the damages resulting to the
government from the fact that its officers undertook, at the im-
porters’ request, and under the authority conferred by the above-
quoted section of the act, to assess the duty without waiting till
a duly-certified invoice should be laid before them. The judgment
of the district court is affirmed.

In re GLAENZER.
(Clircuit Court, 8. D. New York, April 25, 1894.)
No. §99.

1. CusroMs DuTiEs—CLASSIFICATION—FREE LisT— CABINETS AND COLLECTIONS
OF ANTIQUITIES.

The “collections of antiquities” which are made free of duty by para-
graph 524 of the act of October 1, 1890, include only collections of such
antique articles as are commonly recogmzed to be suitable Tor “cabinet
collections” according to the taste and usage of collectors of antiquarian
and artistic curiosities,—that is, suitable to be assembled together in
boxes, drawers, or like receptacles, or in any small apartment where
articles of vertu, coins, and other bric-a-brac are usually deposited for
exhibition, study, the gratification of personal taste, or other like purpose.

8. BaAME—ANTIQUE TAPESTRIES,

Antique tapestries produced prior to the year 1700, imported by dealers
fn antiquities, to be placed among like articles owned and kept by them
in their trade, or for sale, held to be dutiable at 44 cents per pound and
50 per cent. ad valorem, under paragraph 392 (woolen schedule) of the
act of October 1, 1890, and not entitled to free entry under paragraph
524, as a collectlon of anthultjes

8. SaME—OrRIENTAL RUues.

An antique Oriental rug, owned by a third person, but imported by a
dealer in antiquities, together with certain antique tapestries owned by
himself, keld to be free of duty, under paragraph 524 of the act of 1890.
In re Glaenzer, 5 C. C. A. 225, 55 Fed. 642, followed.

4. SAME—PAINTINGS.

A painting on canvas, nine by three feet In dimensions, representing a
mythological subject, and produced prior to the year 1700, which was
imported, together with certain antique tapestries, by a dealer in an-
tiquities, held to be dutiable at 15 per cent., under paragraph 465 of the
act of 1890, as a painting, and not to be entitled to free entry, under
paragraph 524, as part of a collection of antiquities.

This was an application by George A. Glaenzer, the importer of
certain tapestries and paintings, for a review of the decision of the
board of general appraisers sustaining the decision of the collector
of the port of New York as to the rate of duty on said merchandise.
Upon the tapestries the collector imposed a duty of 44 cents per



