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for a replevin, as argued, it was not used as such, and could ap-
parently be joined :with the other without affectmg it. Code N.
Y. § 1689. The allegation of conversion is like that in trover,
which perhips could not be maintained because the plaintiff had
not the right to immediate possession. As either of these could
- be_joined “with other causes of action (Id. § 484), the defendants
would not be entitled to a verdict because not supported by proof,
if what would constitute any other was alleged. The complaint
well alleged, and the evidence showed, an interest remaining to the
plaintiff in the bonds which the firms of which .the defendants
are the survivors converted into money, to the damage of the plain-
tiff. This is a good cause of action in assumpsit for money had
and received, which always concludes in the same way, and the
damages recovemble is the amount received. The demand of judg-
ment for damages upon failure on a judgment return would
not control the right to damages when there was no judgment of
return. And a tort feasor may be held liable for the avails as a
measure of damages. This is well shown in patent cases, where an
infringer may always, as is elementary, be held liable for the
profits, at least, as damages. So here the defendants would be
liable, at least, for the avails received from the wrongful con-
version of the plaintifi’s interest in the bonds. Although Edgett
was given apparent control of the bonds by the plaintiff, they
were not left to stand upon that,:but further control ‘was as-
sumed by the defendants, which, as 'the jury has found, resulted in
the appropriation of $1,000. of these avails by the. ﬁrm of which
Townsend was a member, after notice to him, and of $1,460.88 by
the firm of which both were members. The credit of the avails to
. Edgett on ‘the balanee of firm gccounts against him would not
deprive the defendants of their benefit, nor affect the plaintifi’s

right to them.: On this review no reason for dxsturbmg the verdict
. becomes apparent Motlon denied.

ROOD v. WHORTON.
(Glrcult Court, E. D Wlsoonsln April 29 -1895.)

1 CORPORATIONS—-LIABILITY oF STOCKHOLDERS——I ONA me PURCHASER.
) One who purchases in good faith, in the open market, stock of a eor-
‘poration which purports, on the taee of the certificates, to be full paid
. and nonassessable, is not liable for assessments on such stock, though
in fact it had not been fully paid.
2 SAME—MICHIGAN STATDTER.:
The A. Co. was organized, under the Michigan statutes, with & capital
of $1,000,000, in shares of $25 each, all of which was subscribed, and
- " on which $220,000 was paid in. In order to raise thoney for the pur-
., poses of the corporation, the original subscribers’ contributed two-fifths
.~ of their stock to a pool, to be gold at $3 per share, as. full paid, non-
amgessable stock, the proceeds to be divided between the corporation
and the contributors. efendant, through one W., an agent of the cor-
‘poration, not a stoclthdlder, bought 800 sharés, which were represented
by W. to be full: pald:and unassessable. Defendant had ne knowledge
of the real. facts. The corporation failed, and a . recelver, under the



. ROOD ©. WHORTON. 435

direction of the court, sued defendant for the -unpaid balance on his
stock. Held, that defendant was npot liable, either at common law or
under the statute of Michigan.

8. SAME—STOCKHOLDERS—EFFECT OF JUDGMENT AGAINST CORPORATION.

A stockholder of a corporation who Is not made a party to proceedinge
in insolvency against it i8 not bound by a decree in such proceeding
in respect to any question of his individual liability, involving his special
holding of stock. .

This was an action by William H. Rood, as receiver of the Ameri-
can Iron Company, against John H. Whorton, to recover an assess-
ment upon stock held by him. The case was submitted to the court,
jury trial being waived.

This is an action at law in which the plaintiff appears as receiver of the
American Iron Company, ;n insolvent Michigan corporation, and seeks to
recover of the defendant $12,000 and interest, assessed for the alleged unpaid
portion ‘of the capital stock held by him:. The proceedings under which the
plaintiff was appointed receiver arose and are pending in the ecircuit court
for Marquette eounty, in the state of Michigan; and a decree has been
there entered ‘directing the assessment of $15 per share against the stock-
holders, and that the receiver proceed in Its collection, by suit or other-
wise. The defendant is a citizen of Wisconsin, and is not a party to the
action in Michigan aside from his privity as stockholder. The insolvency of
the corporation and the existence of a large Indebtedness, which would
require the assessment of stockholders to the extent claimed for liquidation,
are shown by the decree. The corporation was organized March 7, 1887,
with a8 capital stock of $1,000,000, all subscribed for and taken by eight
corporators. , The statute of Mlchigan (How. Ann. St. § 4077) requires that
the articles of association state the amount of cash actually paid in and
the cash value of any property “conveyed to the corporation cotemporane-
ously with its organization”; and accordingly the articles'in this case state
that no cash was paid in, and that mining property was conveyed and
accepted, and its value fixed at $220,000, which would leave $780,000 unpaid
by the original subscribers and incorporators. The shares were $25 each,
making the amount of pro rata actual credit about $5.50 per share, and the
unpaid portion $19.50. Subsequently it became necessary to raise money
for the enterprise, and these' original shareholders, at a meeting on April
15, 1887, resolved that each should contribute to a common pool two-fifths
of his holdmgs of stock, denominated “treasury stock,” to be sold at not
less than $3 per share, “as fully paid and nonassessable stock,” and of the
proceeds three-fifths was to go Into the treasury, and two-fifths to be paid
to the contributors. This stock was to be issued to trustees named, and the
resolution declared that it should “not be construed as mandatory so far
a8 it authorizes the sale of said stock as fully paid, but that such trustees
shall be at liberty” to sell any part as fully paid. On April 25, 1877, a scheme
was proposed to have all stock made *“nonassessable,” but it was abandoned
on advice of counsel, and the plan of April 15th was so far carried out that
the contributions of stock were made (1,600 shares) by all the holders, and
were placed on sale. It appears that the firm of Hoskins & Wambold, who
were not stockholders, became agents of the corporation for selling this
stock, under some arrangement by which their services were to be paid in
shares of the freasury stock; that they sold some, purchased some, and re-
celved 6,000 shares for their services. In February, 1888, Wambold, of that
firm, negotiated with the defendant, at Appleton, Wis., for the sale of 800
shares, at $3 per share, and the sale was agreed upon, 500 shares being
then delivered and paid for, and the remaining 300 shares were taken in July.
The transaction was entirely with Wambold, who represented that the
shares were fully paid, and the defendant supposed that Wambold was the
owner. The shares, when received by the defendant, were issued in his
name, were duly signed and sesled by the proper oﬁicers, and had written
upon thelr face, in red ink, the words “Stock full pald and unassessable.”
No distinction was preserved in reference to any of the shares of this stock
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which came through the hands of Hoskins & Wambold, and it does not
appear whether the defendant’s shares were, In fact, of direct sales for the
corporation, or of stock which Hoskins & Wambold had purchased, or stock
received for their compensation. The defendant had no information or
knowledge of any of the arrangements prior to his purchase, except that
the mining property was considered valuable when it could be developed;
that his shares were full paid, and therefore no liability or risk was incurred
beyond the investment in the shares. He was a nonresident, had no active
part in the business, was only present at one meeting, but appears to have
been elected a director for a time, without participation or knowledge of
the affairs otherwise than by a formal presence. Until after the proceed-
ings in the Michigan court, and immediately prior to this action, he had no
information of any claim upon him of liability, and he never received any
dividends or benefits from the corporation. If liable, the amount assessed
is $12,000 and interest from February 15, 1894.

John Bottensek and E. E. Osborn, for plaintiff,
Humphrey Pierce and Quarles, Spence & Quarles, for defendant.

SEAMAN, District Judge (after stating the facts). I have reached
a conclusion upon the merits of this case by which I am relieved
from a consideration of the objection raised in behalf of the defendant
that the plaintiff, as a receiver appointed by the gourt in the state
of Michigan, cannot maintain his action in this forum, but is barred
by the ruling in Booth v. Clark, 17 How. 322. See, also, High, Rec.
§ 239; Beach, Rec. § 680. Whether a distinction must be made in
reference to the enforcement of liability against a stockholder under
proceedings authorized by the statute of the state creating the cor-
poration, and entering into the obligation which was assumed by
the taking of stock, will not be passed upon in this opinion. See,
for a distinction, Relfe v. Rundle, 103 U. 8. 222; Railway Co. v.
Gebhard, 109 U. 8. 527, 3 Sup. Ct. 363; Parsons v. Insurance Co., 31
Fed. 305; Fry v. Insurance Co., Id. 197.

The defendant was not an original subscriber or stockholder of
the corporation, and is not a direct purchaser or transferee under any
original subscriber or stockholder. He was not a member at the
time the arrangement was made out of which came the issue of stock
in question. He had no actual knowledge of the facts which govern
the issue of this stock, or any of the stock of the corporation; and
there was nothing upon the face of the certificates from which notice
could be inferred that the stock was not paid up, or of any infirmity
in the issue. The question of his liability is not therefore within
the ruling of the Upton Cases, 91 U. 8. 45-72, and is not directly
ruled by any decision of the supreme court cited on the argument
or found in my research. The doctrine is well settled and strictly
enforced that “the capital stock of an insolvent corporation is a trust
fund for the payment of its debts; that the law implies a promise
by the original subseribers of stock who do not pay for it in money
or other property to pay for the same when called upon by creditors;
and that a contract between themselves and the corporation that
the stock shall be treated as fully paid and nonassessable, or other-
wise limiting their liability therefor, is void as against creditors.”
Handley. v. Stutz, 139 U. 8. 417, and cases cited page 427, 11 Sup. Ct.
530, 1If the original stockholder transfers his unpaid stock, this
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trust and subsequent liability follow it into the hands of any assignee
who has notice or against whom notice can be implied. Webster v.
Upton, 91 U. 8. 65. But the decisions exempt the holder of such
stock who purchases or takes as creditor bona fide, and clearly so
in the absence of recitals or circumstances to give notice. Clark
v. Bever, 139 U. 8. 96, 11 Sup. Ct. 468; Fogg v. Blair, 139 U. S.
118, 11 Sup. Ct. 476; Handley v. Stutz, 189 U. 8. 417, 11 Sup. Ct.
530; Sanger v. Upton, 91 U. 8. 56; Steacy v. Railroad Co., 5 Dill.
348, Fed. Cas. No. 13,329; Phelan v. Hazard, 5 Dill. 45, Fed. Cas.
No. 11,068; Foreman v. Bigelow, 4 Cliff. 508, Fed. Cas. No. 4,934;
Young v. Iron Co., 65 Mich. 125, 31 N. W, 814; Brant v. Ehlen, 59
Md. 1; 1 Cook, Stock, Stockh. & Corp. Law, §§ 650, 2567. The
certificates of stock are not, strictly speaking, negotiable paper,
but “they approximate to it as nearly as practicable” (Bank
v. Lanier, 11 Wall. 377); and the cases above cited recognize
that they possess so much of the attributes of negotiability that pur-
chasers in the open market may accept as true the clear representa:
tion on their face that they are full paid. In Steacy v. Railroad Co.,
supra, Judge Dillon clearly points out this right of a bona fide pur-
chaser to rely upon corporate representations thus made in the cer-
tificate, and that the creditors of a corporation have no equities su-
perior to “the obvious equities which exist in favor of such a pur-
chaser.” Answering the claim that a purchaser of stock was bound
to ascertain aliunde the truth of the representations, and must look
to the records, the opinions say: “What more value is to be placed
upon facts stated in the records than upon those stated under the
corporate seal, by the authorized officers, as respects matters infra
vires?” The decision in that case, in which Judge Caldwell concur-
red, exempts the bona fide transferee from liability under circum-
stances which do not raise equities in his favor of equal strength with
those which are presented in favor of this defendant, but they are at
least so far analogous that the rule and the reasons for its adoption
" there are clearly applicable here, and would discharge this defendant
from liability unless the Michigan statute and the proceedings there-
under in the chancery court of that state (which will be presently con-
sidered) create a special liability.

The case at bar presents a feature in aid of the defendant which
impresses me as entitled to great weight, in the conceded fact that
this “treasury stock,” out of which the defendant’s purchase came,
was produced by the deliberate surrender and contribution to the
company by all the original subscribers of a portion of the origina)
shares, which were taken by each to fill his subscription, and with
direction that it be issued by the company, and placed on sale for its
benefit, certified as full-paid stock. In view of that action, it is not
necgessary to carry the rule in favor of a bona fide transferee to the
-extent of relieving him from examination or from implied knowledge
of the corporate records or proceedings. The stockholders have by
this transaction applied upon these surrendered shares the general
credit to which they were entitled on account of the property which
they conveyed to the corporation as the only payment on their sub-
scription, so far as it would be required to pay up the shares which
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were thus segregated and sold; and an inspection of the record would'
justify the purchaser in the understanding that his shares were:
therefore cleared from liability. "There is. no proof here of the actual
number of shares thus passed to bona fide purchasers, and clearly
no proof of any deficiency in the payment of the defendant’s shares.
after such application. The shares must therefore be regarded as
full paid, according to their purport, and there is no common-law
liability upon:the holder for the corporate indebtedness.

The statutes of Michigan, which must govern in respect to this
corporation, created under them, do not impose any additional lia-
bility. ~The supreme court of Michigan is clear and controlling au-
thority for this construction of the statute. . Young v. Iron Co., 65
Mich. 125, 31 N. W. 814, and the cases cited are directly in point.
The rule held in Steacy v. Railroad Co. is there broadly adopted, and
the opinion in Yeung v. Iron Co. expressly states that the defendants.
there sought to be charged as stockholders “must be treated as good-
-faith purchasers, for value, of stock, from the original holders of the
same”; that, being bona fide transferees of shares of this stock, which
purported upon its face, in clear and unmistakable terms, to be fully
paid up and nonassessable; their shares thus acquired are exempt
from any liability to further assessment, to pay the debts of the cor-
poration. ‘But the plaintiff invokes the case of Dynamite Co. v.
Andrews, 97 Mich. 466, 56 N. W. 858, because it was an appeal from
a judgment rendered against one of the stockholders of the American
Iron Company.in the same insolvency proceedings in the Michigan
court upon which this action is founded. That case arose upon de-
murrer by a stockholder (Andrews) against whom liability was
charged by the bill of complaint, and the opinion states that “the sole
question presented by the record is the right to enforce an assessment
by a personal judgment or decree against the stockholder.” It was
there enforced against one apparently a general stockholder, and
the question of & bona fide holder of stock issued as full paid did not
arise, and the opinion distinguishes it from Young v. Iron Co. upon
that ground. The decision -is not applicable. It fails to support
the plaintiff’s contention here, but, making the distinction ns noted,
iz inferentially against it.

The further claim is made in behalf of the plaintiff that! the decree
in the Michigan court relative to the principal insolvency matter is,
in some unexplained manner, conclusive upon this defendant, and
establishes his liability, although it is conceded that he was not
served as a party, and ‘was not before that court, except as an in-
tegral part of the corporation. It is true, as held in Hawkins v.
Glenn, 131 T, 8. 319, 9 Sup. Ct. 739, and in Glenn v. Liggett, 135 U.
8. 533, 10 Sup. Ct. 867, that, “in the absence of fraud, stockholders
are bound by a decree against their corporation in respect to corpo-
rate matters, and such a decree is not open to collateral attack”;
and that “the stockholder is to be deemed privy to the proceedings
touching the body of which he is a member.” But this rule applies
only so far that he cannot question the findings of insolvency and the
foundations of an assessment upon the stockholders. Upon any ques-
tion of individual liability in which are involved his-rights as a
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bona fide holder, or in respect to his spec¢ial holding of stock, a stock-
holder is entitled to his day in court, and cannot be bound by any
-eXx parte adjudication of liability. There 18 no ad]udlcatlon affect-
ing the defense interposed by thls defendant, and he is not liable upon
his shares of stock.

Findings may be prepared in accordance Wlth thls opinion, and
Jjudgment will be entered in favor of the defendant accordingly.

|

ROSE v. NORTHWEST FIRE & MARINE INS, CO.

(Circuit Court, D. Oregon. April 22, 1895.)
No. 2,157.

1. ACTION ON JUDGMENT—DEFENSES.

In an action on a judgment rendered in another state, defendant may
show that the judgment was obtained by collusion between plaintiff and
one who represented himself to be an agent of defendant for the purpose
“of being served.

R SAME—COUNTERCLAIMS.

In an action on a judgment between the original parties, defendant may

plead a counterclaim growing out of & contract between them.

Action by Rose, receiver of the Consolidated Mutual Fire Insur.
ance Company, against the Northwest Fire & Marine Insurance
Company on a judgment..

R. 8. Strahan and Rufus Mallory, for plaintiff.

Zera Snow, for defendant.

BELLINGER, District Judge. Thls is an action by Rose, as re-
ceiver of the Consolidated Mutual Fire Insurance Company, upon
a judgment rendered in Illinois in 1891, for above $6,000. - Plaintiff
moves to strike out three separate defenses pleaded by the defend-
ant. These are: (1) That the judgment sued on was fraudulently
obtained by collusion of the plaintiff company with, and a pretended
service of summons upon, one Louis Tott, who represented himself
as the agent of the company for the purpose of being served, to the
end that said judgment should be had against the company; that
such service was had in pursuance of such collusive understanding,
upon which service, and not otherwise, the judgment in question
was rendered; that said Iott was not in fact the agent of the de-
fendant, nor authorized to represent it. (2 and 3) Counterclaims
growing out of a certain contract of reinsurance by the plaintiff’s
company of the defendant on account of pohcies issued by it, under
which contract the plaintif’s corporation became liable to the
defendant in an amount greater than.the judgment in suit.

In an action on a judgment rendered in another state the ‘defend-
ant, notwithstanding the record shows a return of the sheriff that
he was 'personally served with process, may ‘show the contrary,
and that the court never acquired’ jurisdiction of his person.
Thompson v. Whitman, 18 Wall. 457; Downs v. Allen, 22 Fed, 805;
note to Union. Trust-Co. v. Rochester & P.. R.;‘Co 29 Fed.:609;




