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ant have been compIled with fD: this case, and that the lands of the
complainant are to be taken only by "due process of law," there is
no reason for any action by this court in the premises, further than
to dissolve the enjoining order heretofore granted, to discharge the
rule to show cause, and to dismiss the bill of complaint, with costs.

FARMERS' LOAN &, TRUST CO. T. OREGON & W. T. R. CO. (HUNT, In·
tervener.)

(Circuit Court; D. Oregon. April 22, 1895.)

No. 1,896.

1. PA.YMENT-WHAT CONSTITUTES-PURCHASE OR DISCHARGE OIl' COUPONS.
Bonds of a railroad were issued to a construction company, and by it

turned over to intervener under a contract with him for the construction
of the road. Intervener was the president and manager of the railroad
company, and held practically all its stock. He sold the bonds from time
to time to obtain money for construction, part of the price being retained
in each instance by the purchaser to pay matured and maturing coupons.
Coupons on bonds held by intervener were carried by him. Subsequently,
under a contract which was practically a sale of the road tree from all
indebtedness, ail remaining bonds were sold to the purchaser ot the
tormer bonds. Held, that the coupons 'so "carried" or to pay which money
was retained out of the price were discharged, not purchased, and inter-
vener was not entitled to share. as the holder of them, in the proceeds of a
foreclosure.

lL ESTOPPEL-By PLEADINGS-INCONSISTENT POSITIONS.
On intervention in a railroad bond foreclosure suit, the principai bond-

holder is not estopped to claim that the contract under which the bonds
were acquired was in effect a purchase of the road, by a sworn answer
filed by him in an intervention by another party, where the same question
became material, denying that he ever became owner of the franchises
and properties Involved, or interested therein otherwise than by purchase
of bonds and stocks.

In Equity. Bill by the Farmers' Loan & Trust Company against
the Oregon & Washington Territory Railroad Company to foreclose
a mortgage. George W. Hunt intervenes. Petition denied.
C. E. S. Wood, fOl" intervener.
L. L. McArthur, for respondent Wright.

BELLINGER, District Judge. The petition of George W. Hunt
prays that he may be allowed to share in the proceeds of the sale
which has been had, on foreclosure, of the Oregon & Washington
Territory Railroad. He claims as the owner of coupons of the
value or amount of $233,340, originally belonging to the bonds se-
cured by the mortgage for the foreclosure of which this suit was
brought. The Oregon & Washington Territory Railroad origi-
nated with the people of Pendleton, Or., who organized a company,
and procured money by sullscription, to inaugurate the building of
a line from Pendleton to Wallula Junction. Hunt became the con-
tractor to build the road. . Soon thereafter the enterprise was, in
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eJI'ect, turned over to him. He became the owner of four-fifths
of the stock of the company, and also its vice president and general
manager. C. B. Wright was a large stockholder. in the Northern
Pacific Railroad, and was interested in the construction of the
proposed road, since it was to connect with the Northern Pacific
road. In 1889 Hunt applied to Wright for money to carry forward
the enterprise which he had assumed, with the result that the lat-
ter purchased at different times, during the early part of 1888, 942
bonds, of the par value of $1,000 each, being all of an issue on what
is known as the ''Pendleton Division Issue," excepting 400, which
were sold in equal amounts to W. S. Ladd and to one Tower, the
total of such issue being 1,142. At the time Wright made the

purchase of bonds, 400 in number, he deducted and retained
from the purchase price to be paid $60,000, to pay the July interest
on a prior purchase of 400 bonds, and the installment of coupons
-of the BOO bonds to mature on the first days of the succeeding
January and July. Wright allowed Hunt interest upon the amount
retained by 'him to pay coupons not then due. The same course,
as to retaining money to pay coupons not yet due, was adopted with
reference to the bonds purchased by Ladd and Tower. Subse-
quently there was a further issue of bonds upon an extension of the
road, of which Wright purchased 142. There was a third issue, of
what is known as the "Consolidated Mortgage Bonds," intended to
be exchanged for the bonds already issued. At the time of the last
two issues, Hunt was president and manager of the company and
the holder of four-fifths or nineteen-twentieths of its stock. All
these several issues of bonds were received by Hunt. in the first
instance, as the representative of the railroad company, and were
by him, as he claims, delivered to the construction company, in com-
pliance with railroad company's contract with such company;
and th!!reupon the construction company turned them over to Hunt,
to pay for construction by him under his contract with the latter
company. He contends that the deductions made by Wright and
Ladd from the purchase price of bonds bought by them from him to
pay interest upon coupons not yet matured was, in effect, a payment
by him of such interest, and that he is thereby in the position of a
lienholder against the property mortgaged to secure the bonds to
which the coupons belonged. These coupons were passed through
the Farmers' Loan & Trust Company, and were canceled. A part
of the coupons for which Hunt makes claim in this proceeding be-
longed to bonds held by Hunt, who says that he paid these coupons
thus belonging to him; th,at he paid them by "carrying" them, by
the fact that as fast as they matured they became enforceable liens
in his hands against the road. All bonds not already owned by
Wright at the time were subsequently, on February 27, 1891, sold
by Hunt to Wright, the matured coupons having been in the mean-
time detached and punched. Hunt testifies that he was compelled
to pay these coupons by allowing future interest to be deducted
from the purchase price of the bonds sold, and by detaching and
canceling the matured coupons upon the bonds held by him, in or-
·der to protect his interest in the company's property. On Febru-
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ary 27, 1891, Hunt and Wright entered into the following agree--
ment:

"Philadelphia, Pa., Feb. 27, 1891.
'.'It Is hereby agreed between C. B. Wright, of Philadelphia, Pa., and G. W.

Hunt, of Walla. Walla, Wash., as follows: The said Hunt agrees to deliver,
and the said WrIght to take, all of the Issue of bonds of the Oregon & Wash-
ington Territory R, R. Co. (except 1,142 bonds of the first issue on the Pendle-
ton Division, already sold), at 90 per cent. of their par value, at $20,000 per
mile, or at a purchase price of $18,000 per mile. There are said to be 111
miles of said road, but the exact mileage shall be qetermlned by actual
measurement, by two competent parties, one to be selected by each of the
parties to this contract. If said road is not in a fair and reasonable good
condition, according to the standard of western railroads, the said Hunt
agrees to put It In such a condition, to the reasonable satisfaction of the
president and .chlef engineer of the Northern Pacific, at hIs own expense.
This provision applies only to roadbed, not to stations or other Improvements.
The said Hunt further agrees to deliver to said Wright, without additional
compensation, 51 per cent. of the capital stock of said corporation. It is
further agreed that said Hunt shall be paid for all the rolllng stock of said·
corporation, or f)f said Hunt, and used by said corporation, an additional sum,
to be determined by T. Ii'. Oakes, president of the N. P. R. R., and G. W.
Hunt; also that the said Hunt shall be allowed to build and complete, ready.
for the rolling stock, about 42 miles of extension of said road, as follows:
"Aboutl8 miles to the Snake river.
" 12 " to the near Conalle.
12. to the near l\1l1ton.

-All In Washington and Oregon, whenever the same shall be built, and at
such price as may be agreed on with the said T. F. Oakes. The terms of
payment to be as follows: $75,000 cash, which Immediate payment shall be
further secured by said Hunt pledging with said Wright, as collateral se-
curity, until the second payment Is made, all the capital stock of said corpora-
tion remaining and belonging to said Hunt, over and above the 51 per cent.
aforesaid.
"$800,000 to be paid on Friday, April 17th, 1891.
"$300,000 " " h "July 1st, 1891.
"$400,000 ". ". " "September 1st, 1891.

the baliwce on December 1st 1891. Deferred payments to draw inter-
est at 6 per cent. II: Is further agreed that said road shall be delivered clear
Bnd tree of floating (or unsecured) Indebtedness, and that the said Hunt, as
president of said corporation, shall lend his best efforts and his time to the
reorganization of said corporation, as the said 'Wright or his successors shall
direct. C. B. Wright. [Seal.]

"G. W. Hunt. [Seal.]
"0. B. Wright.

"In the presence of
"C. E. S. 'Wood,
"C. B. 'Wrlght, Jr."

Wright has made all the payments pro'Vided for in this agree-
ment, and has paid in addition thereto above $230,000 in settlement
of floating debts of the road. The foreclosure sale that has taken
place has been in his interest. He purchased the property at such
sale in extinguishment of his liens, so that any payment decreed
to Hunt on this petition will be, in effect, at Wright's expense. If
what Hunt did amounts to payment of coupons of outstanding
bonds of the company, he is not entitled to be subrogated to the
rights of the original holder of the coupons so paid. What he did
",alJ intended to have the appearance and effect of payments made
by the debtor company, and was for the purpose of advancing or
Bustaining its creditinthe market. He was the absolute manager-
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,of the company, and was practically the only person beneficially
interested in it It had become his enterprise, and a default in the
payment of interest would have brought on a foreclosure of the
mortgage, and would have been ruinous to him. It was to the
interest of the bondholders that the coupons should be paid, not
purchased and held for future payment. To sustain the inter·
vener's claim, it must appear that the payment of coupons by him
was upon a distinct understanding with the holders of the bonds
to which the coupons belonged that such coupons were purchased,
not discharged. Otherwise the accumulation of interest would im·
pair the security of such bondholders, and work a fraud upon them.
Hunt's relations to the property were such that its earnings came
into his hands. Prior to the agreement of February 27, 1891, he
eaused a statement of its earnings to be made and placed in the
hands of an official of the Northern Pacific Railroad, from which
it appeared that such earnings were enough to pay operating ex-
penses, and interest on its indebtedness. This statement, or its
substance, would naturally come to Wright's knowledge, from his
relation with the Northern Pacific Railroad. Its intent and effect
are obvious. Moreover, it is suggestive of the fact that the earn·
ings were enough to Jlleet the requirements of the road, as repre·
'Bented. In any event, Hunt ought, in good conscience, to have
shown what the fact is as to this,-what he received as president,
manager, and stockholder of the company, and the application
made of such receipts.
On the intervention of Congdon in this case (58 Fed. 640), I con·

sidered the effect of the agreement between Wright and Hunt, of
February 27, 1891, and concluded that this agreement was, in
-effect, a purchase by Wright from Hunt of the road in question,
free from all indebtedness. I am still of that opinion. Wright
testifies that the agreement was the result of a conference between
the parties at his home, in Philadelphia, where he was visited by
Hunt and Mr. Wood, Hunt's attorney; that the latter introduced
the subject of the agreement with the statement:
"Now, Mr. Wright, we have come heI'e to sell you this road. We have got

to the end of our string, and we have got a lal'ge amount of money to raise
on Monday. MI'. Hunt has been called upon for a large amount of money
payable on MondaY,-the first of MaI'ch, he sald,-and we want to sell you this
road."

He testifies that in pursuance of this offer the contract in ques-
.tion was entered into, and the road taken possession of by him.
This testimony is. not contradicted. But, without this testimony,
the written agreement of the parties clearly shows that the con·
tract was, in effect, one of sale and purchase. Wright bought all
the bonds and 51 percent of the stock of the company; provided
for all the· floating indebtedness, for the purchase of the rolling
'Stock, and, for the construction of 42 miles of extension of the road,
to be paid for at such price as should be agreed upon between Hunt
-and T; F.Oakes, president of the Northern Pacific Railroad Com·
-pany. The provisions in the agreement as. to such construction,
that ''Hunt shall be allowed to build and complete forty·two
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of extensions to speei1led points, "at such price as may be agreed
upon with the said T. F. Oakes"; the language of the bond-purchase
provision, that Wright is to take all of the issue of bonds, etc.,
"at 90 per cent. of the par value, at $20,000 per mile, or at a pur·
chase price of $18,000 per mile"; and the provision for ascertaining
the exact mileage of the road by a disinterested measurement; and
the further provision that Hunt is to put the road in a good condi·
tion, to the reasonable satisfaction of said Oakes or the chief en·
gineer of the Nocthern Pacific Railroad Company,-are all conditions
of purchase, rather than conditions of security. Hunt's agreement
"to put the road in a good condition" can only refer to a change
of ownership in fact, whatever the form of ownership might be;
otherwise it must be supposed that Hunt would be required, not
only to put the road in a good condition, but to keep it in such con·
dition. Nor is this all. The agreement provides that Hunt shall
deliver the road, free and clear of floating or unsecured indebted·
ness (Wright had taken up, by the agreement, the bonded debt),
and shall aid in such reorganization of the company as Wright
or his successors shall direct. Under this agreement, Wright took
actual, formal pOlSsession of the road, sending his son and an ac·
countant t'O this country for that purpose
It is in evidence (for the admission of which the case was re-

opened after it had been submitted) that Wright, in an answer
filed in this court to the petition of W. M. Ladd and others, in a
proceeding where the question became a material one, denied that
he ever became, in fact or at all, the owner of the franchises or
properties of the Oregon & Washington Territory Railroad Com·
pany, or interested in them in any other way than by the purchase
of bonds and stocks. This answer was sworn to by Wright, and
filed after the adjudication in the Oongdon intervention, where it
was decided in favor of Wright's contention. that he did, in effect,
become the purchaser of the road free from all indebtedness, and
that the purchase by him of bonds and stocks on February 27, 1891,
was merely a means to that end, and after this cause had been sub·
mitted here upon his like contention, supported by his own oath
and the argument of his lawyers. It was to his interest, in the
Ladd petition, that his relation to the road should be held to be
merely that of stockholder and creditor, and his oath therein is
according to that interest. His interest in the Congdon interven·
tion and in this intervention is the other way. In this case, as in
the Oongdon Case, he makes it clear that Hunt came to him with
a proposition to sell the road, and that it was upon that basis thart
the contract was made, and he testifies that he took possession of
the road. I am not authorized to punish Wright for his oath on
the Ladd petition by a judgment in this case that is contrary to the
judgment rendered by me in the Congdon intervention, and to my
present convictions of the truth of the matter to be determined.
There is no room for an estoppel. The question for decision rests
upon a written contract of the parties, and upon what was done
under that contract, and is not open to doubt. The prayer of the
petiti'On is denied.
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CUTLER ,.. CLEMENTSON et aL
(Circuit Court, D. Minnesota, Fourth Division. May 8, 1895.)

1 MORTGAGES-AssIGNMENT AND FOREOLOSURE.
A mortgagee, who has sold, assigned, and conveyed "all his right,

title, and Interest In and to" the mortgage, guarant;rlng the notes secured
thereby, cannot foreclose without the consent of the assignee, though the
assignment Is not recorded; and such a foreclosure Is a nullity.

2. SAME-RIGHTS OF JUDGMENT CREDITORS.
Where a mortgagee, after assigning the mortgage with guaranty of

payment, foreclosed the same without notice to the assignee, for which
reason the foreclosure was void, 'held, that certain third persons, who
obtained judgment against the mortgagors, whUe the mortgage stood
of record, and docketed the same before the assignment was recorded,
but filed notice of intention to redeem and did redeem, after the assign·
ment had been placed on record, acquired thereby no right superior
to that ot the assignee: and that the Minnesota statute, protecting judg-
ment Creditors and bona fide purchasers (Gen. St. 1878. Co 40, f 21:
Gen.St. 1894, f 4180), did not apply In their favor.

This was a bill by I. M. Cutler against Peter J. E. Olementson
hIld others to foreclose a mortgage, and for other relief.
Roberts & Sweet, for complainant.
Selden Bacon, for defendants Curtis & Wheeler.

NELSON, District Judge. This suit is brought to set aside a
prior foreclosure and sale, and to foreclose the complainant's mort-
gage upon the property in question. The facts I find to be as fol-
lows:
In December, 1889, defendants Clementson and wife executed to the Lom-

bard Investment Company, a corporation of the state of MISSOUri, a mort-
gage upon certain real estate in Hennepin county, Minn., which was duly
recorded In that county on the 4th day of January, 1890, to secure two
notes, one for $400, due January I, 1891, the other for $8,000, due January 1,
1895, with Interest coupons attached payable semi-annually. About January
20, 1890, the mortgage was assigned in writing, and the notes sold and de-
livered by the Investment Company, with its guaranty of payment to com-
plainant. This assignment was not filed for record In Hennepin county,
::\Iinn., until December 24, 1892. The Investment Company had offices in
Kansas City and Boston, and when the complainant presented at the latter
office his coupons, and the $400 note when it became due, they were paid,
but the defendants Clementson and wife made no payments of elther prin-
cipal or interest. July 9, 1892, the Investment Company foreclosed the mort-
gage in its own name by advertisement, for the sum of $1,548.29, the amount
claimed to have been advanced by it to complainant, and in September of
the same year bid in the property for $1,732.03. These proceedings were
without the knowledge or consent of complainant, and It does not appear
that he ever ratified them. Subsequent to the execution of the mortgage,
and prior to the foreclosure thereof, Eugene P. Curtis and Artemas H.
Wheeler, who alone answer herein, obtained judgment, and docketed the
same agaInst the defendants Clementson. On the 7th day of September, 1893,
there being due upon it the Bum of $1,921.15, they filed in the office of the
register of deeds for Hennepin county, Minn., notice of their intention to
redeem from the foreclosure sale; and on the 11th ot that month, by the
payment of $1,868.55, did redeem the property, and received the sheriff's
eertificate therefor, which was duly recorded on the same day. This amount,
less his fees, was paId by the sheriff to the Lombard Investment Company,
and is still retained by It. In January, 1893, by direction of the Invest-
ment Company, this suit was commenced to set aside the prior sale, aDd


