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equity proceedings of the main cause, and, as is customary in issues
of fact in such proceedings, that a reference should be made to a
master in chancery to report upon the facts involved. Counsel for
the plaintiffs contend that, the act of congress having given them
the right to sue the receiver in the state court, if such suit is removed
into this court it ought to proceed as though it had been originally
a law case instituted in this court, and according to the usages and
practices of the state court into which they had elected to carry their
controversy. .

It is well settled by many adjudications of the supreme court
that it is within the discretion of the chancellor, when an issue of
fact arises in an equity case, to submit that issue to a jury or to a
master, as may seem most expeditious, convenient, and just for all
concerned. - Under these decisions, the practice has obtained, in
this circuit at least, to refer all such issues of fact to a master, be-
cause it is—First, more expeditious; second, more economical; and,
third, more convenient and satisfactory to the court. When a party
voluntarily intervenes in an equity proceeding, with such a practice
well established, he is supposed to have intervened with knowledge
of such practice, and thereby to have subordinated his claim to such
mode of proceeding as is customary in such cases. But the act of
congress having given a party the right to sue the receiver in a state
court, where the right to a trial to jury is guarantied him wunlesg
waived, if the receiver brings that controversy by removal into the
federal court, I think the intent and purpose of the act of congress
should be carried out, and that, if he demands it, he should have a

- trial to a jury in the court to which his case has been removed with-
out his consent. It i3 not necessary to argue this matter further,
as I believe that is pretty generally recognized as the practice in the
different districts in this circuit.

The motion will therefore be overruled in both cases, and, at the
proper time, the cases made by the petitioners and the receiver upon
their pleadings will be submitted to a jury for trial,

RICKCORDS et al. v. CITY OF HAMMOND et al,
(Cirenit Court, D. Indiana, May 6, 1805.)

No. 9,202, .
L. INJUROTION—ABSESSMENT FOR SEWER—REMEDY BY APPEAL. ’

Burns’ Rev. St. Ind. 1894, § 4298, authorizing a landowner to appeal
from an assessment for a public improvement to the circult court, but
providing that no questions of fact shall be tried on such appeal which
may arise prior to the making of a contract for such improvement under
the order of the council, furnishes an adequate remedy at law, by ap-
peal, for errors and Irgegularities occurring subsequent to the adoption
of the ordinance and the making of the contract under which the im-
provement was constructed, and therefore injunction will not lie to
rest:‘laln the collection of the assessment on the ground of such Iirregu-
larities.
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N 8. MuxicipArn CORPORATIONS—PUBLIO IMPROVEMENTS—INJUNCTION.

Acts Ind. 1889, p. 239, § 2, provide that whenever cities deem it neces-
sary to construct any sewer, ete,, the council shall declare, by resolution,
the necessity therefor, and shall state the kind, size, location, and desig-
nate the terminal points thereof, and give notice of the passage of such
resolutions by publication in a newspaper. A city council passed a
resolution declaring the necessity for the construction of a sewer, and
gave notice thereof, but the resolution and notice failed to state the size
of the proposed sewer. Held, that such failure did not deprive the council

. of jurisdiction to order the improvement, and that, therefore, the collec-
tion of an assessment therefor could not be enjoined.

In Equity. Bill by George E. Rickcords and Sarah C. Purdy
against the city of Hammond and others for an injunction. Heard
on motion for a preliminary restraining order.,

Olds & Griffin, for complainants.
Peter Crumpacker, for defendants,

BAKER, District Judge. This is a suit to enjoin the collection
of an assessment, amounting to $3,5627.93, made upon the real estate
of the complainants, as their proportionate share of the cost of a
sewer constructed in and along Calumet avenue, in the city of Ham-
mond, under and pursuant to certain statutes of the state. Con-
struing these statutes the supreme court of the state has repeatedly
held that a suit would not lie to restrain the collection of an assess-
ment after the completion of a public improvement, unless it was
made to appear that the common council had proceeded without
taking the statutory steps necessary to acquire jurisdiction of the
parties. Jurisdiction of the subject-matter is conferred by the
statute. Paving Co. v. Edgerton, 125 Ind. 455, 256 N. E. 436, and
cases there cited. In this case the sewer has been constructed,
the assessment made, and a precept issued for its collection. Hence
the only question open to inquiry is whether the common eouncil
acquired jurisdiction to make the improvement. This leads to the
inquiry as to what acts are to be deemed jurisdictional, in such
sense that their omission will render an assessment made after the
completion of the work illegal and void. It has been said by this
court in the case of Railway Co. v. Huehn, 59 Fed. 335, that it is
thoroughly well settled in every tribunal administering justice ac-
cording to the rules of the common law that the proceedings of a
municipal corporation clothed with power to act, if it has proceeded
within the scope of its statutory powers, cannot be collaterally as-
sailed for mere errors or irregularities. And it is equally well set-
tled that a court of equity will not, in a suit for an injunction, ex-
amine any errors or irregularities in a proceeding to construct a
sewer or other public improvement, where the statute provides that
such errors or irregularities may be reviewed on appeal. The
statute (2 Burns’ Rev. St. Ind. 1894, § 4298) provides for 'an appeal
when, as in this case, a precept has been issued to collect the assess-
ment. It is enacted:

“Any owner of land or his representatives aggrieved by such precept may

appeal therefrom, within twenty days after such demand or publication, to
the circuit court of the county wherein such city is situated upon filing suf-
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ficlent bond with the clerk of sald clty, conditioned for the payment of
whatever judgment may be rendered agalnst such appellant in sald court,
and such appeal shall stay all proceedings by such treasurer. And the trial
of such appeal shall be conducted as other trials of civil causes are con-
ducted In- said courts; provided, that no questions of fact shall be tried
which may arise prior to the making of the contract for the said improvement
under the order of the council. The clerk shall, upon the filling of said bond,
forthwith make out and certify, under his hand and official seal, & true and
complete copy of all papers connected in any way with the said street im-
provement, beginning with the order of the council directing the work to-be
done and contracted for, and including all notices, precepts, orders of council,
bouds and other papers filed in said matter, which transcript shall be in the
nature of a complaint, and to which the appellant shall answer upon rule;
and in case the court and jury shall find, upon trial, the proceedings of said
officers subsequent to said order dlrectmg the work to be done, are regular,
that a contract has been made, that the work has been done, in whole or In
part, according to the contract, and that the estimate has been properly made
thereon, then said court shall direct the said property to be sold and conveyed
by the sheriff thereof as the said treasurer is hereinafter directed to sell and
convey property liable to street improvements.”

The statute declares that on such appeal no question of fact shall
be tried which arises prior to the making of the contract for the im-
provement under the order of the council. The statute further
declares that in case the court and jury shall find, upon trial, the
proceedings subsequent to the order (i. e. ordinance) directing the
work to be done are regular, that a contract has been made, that the
“work has been done according to the contract, and that the estimate
has been properly made thereon, then the court shall direct said
property to be sold. The complainants, therefore, have a plain and
adequate remedy at law, by appeal, for the redress of every error
and irregularity complained of in their bi}l, which occurred subse-
quent to the adoption of the ordinance and the making of the con-
tract under and pursuant to which the sewer was constructed.
These alleged errors and irregularities must be disregarded in de-
termining the sufficiency of the bill to authorize the granting of
an injunction, upon the most familiar and firmly-settled principles
of equity jurisprudence., This court cannot examine errors and ir-
regularities which are, by the positive terms of the statute, made
triable elsewhere by a court and jury, according to the rules of the
common law. The only questions which may not be reviewed on
appeal are those arising prior to the making of the contract. These
questions relate to the resolution declaring the necessity of the im-
provement, the publication of the same, fixing a time and place
when and where persons to be affected by the same may appear
and be heard, and the passage and promulgation of the ordinance
directing the work. The statute (Acts Ind. 1889, p. 239, § 2) pro-
vides that:

‘““Whenever cities or incorporated towns subject to the provisions of this act
‘shall deem It necessary to construct any sewer, or make any of the alley or
street improvements in this act mentioned, the council or board of trustees
shall declare by resolution ihe necessity therefor, and shall state the kind,
size, location and designate the terminal points thereof, and notice for ten
days of the passage of such resolution shall be given for two weeks in some
newspaper of general circulation published in such eity or Incorporated town,
if any there be, and if there be not such paper, then in some such paper
printed and published in the county in which such city or incorporated town
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is located. Sald notices shall state the time and place, when and where the
property owners along the line of said proposed improvement can make ob-
jections to the necessity for the constructlon thereof.”

On July 23, 1894, a resolution, du]y adopted, declared:

“That it is deemed necessary to improve Calumet avenue, a street in sald
city, by building a two-ring brick sewer from Carrol street (formerly Cynthia
avenue) in said city, south to the city limits of said city, being an extension
of the sewer now constructed on said street southward to the eity limits,
In accordance with the profiles and specifications on file in the office of the
city civil eéngineer of said city.”

The common council directed the clerk to cause ten days’ notice
of the passage of the resolution to be given by publication for two
weeks in the Hammond Weekly Tribune. The notice was pub-
lished as directed on the 27th day of July, and on the 3d and 10th
days of August, 1894, setting out the resolution adopted on July 23,
1894, and stating that objections to the improvement would be heard
by the common council in their council chambers on August 20,
1894, at 7 o'clock p. m. The declaratory resolution and notice ap-
pear on their face to be in exact compliance with the law, except
in failing to state the gize of the sewer. The city claims that this
apparent defect is cured by reference to the profiles and specifica-
tions of the sewer on file in the office of the city civil engineer; but
complainants allege in their bill that no profiles or specifications
were on file, and, for the purposes of the present motion, I must
assume this to be the fact. The resolution and notice state the
kind of sewer, the location, and designate the terminal points,
but fail to state its size. Does this failure render the resolution
and notice nugatory? Plainly, it does not. It has been repeatedly
held by the supreme court of this state that where the statute re-
quired the filing of a petition as a condition precedent to the exer-
cise of jurisdiction, or the giving of some particular notice, if a peti-
tion was filed, though defective, or some notice was given, though
not a compliance with the statutory requirement, the proceeding
was not void, and would be sufficient to withstand a collateral at-
tack. Ricketts v. Spraker, 77 Ind. 371; Argo v. Barthand, 80 Ind.
63; Pickering v. State, 106 Ind. 228, 6 N. E. 611; Strieb v. Cox, 111
Ind. 299, 12 N. E. 481; Prezinger v. Harness, 114 Ind. 491, 16 N. E.
495; Montgomery v. Wasem, 116 Ind. 343, 15 N. E. 795, and 19 N. E.
184; Johnson v. State, 116 Ind. 374, 19 N. E. 298; Paving Co. v.
Edgerton, 125 Ind. 455, 463, 25 N. E. 436. The defect in the resolu-
tion and notice is of a character which brings them far within the
principle of these cases, and it must be held unavailing to impair
the jurisdiction of the common council. No other defect has been
pointed out which is open to review in this proceeding. The mo-
tion for a preliminary restraining order must be denied, and, unless
amended within 20 days, the bill shall stand dismissed for want of

equity.
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UNITHED STATES ex rel. FISHER v. WILLIAMS, U. 8. District Judgs.
(Circuit Court of Appeals, Eighth Circuit. March 25, 1895)
No. 4.

1. DECREES—VACATING APTER EXD or TERM.
federal circuit court has power to set aside, on motion, after as

well as before the end of the term, a final decree which the judge has
been induced to enter, without examination, by false representations as
to its character, and which he did not intend to enter.

8. Circurr COURTS OF APPEALS—POWER TO IssUE WRITS OF PROHIBITION.
Quaere, whether the power of the circuit courts of appeal to issue
writs of prohibition, which power they derive from the twelfth section
of the act of March 8, 1891, extends to any cases except those in which
the exercise of the power becomes necessary for the efficient exercise of
the particular jurisdiction with which those courts are vested.

This was a petition by William H. Fisher for a writ of prohibition
against John A, Williams, United States distriot judge for the East-
ern district of Arkansas.

George H. Banders and G. 8. Cunningham, for relator.
John McClure, for respondent.

Before CALDWELL, SANBORN, and THAYER, Circuit Judges.

THAYER, Circuit Judge. On a previous day of the present term
the relator, William H. Fisher, obtained a rule on the respondent,
the Honorable John A. Williams, United States district judge for the
Eastern district of Arkansas, requiring him to show cause why a
writ of prohibition should not issue to prohibit him from retrying
a case said to be pending in the circuit court of the United States for
the Western division of the Eastern district of Arkansas, wherein
the relator, William H., Fisher, is complainant, and Charles M. Simon,
the Arkansas Stables (a corporation), Max Markley, J. C. Herold, and
R. B. Hornor are defendants. The information on which the rule
was obtained alleged in substance, that in the aforesaid suit a. final
decree in favor of the relator, William H. Fisher, was entered at the
April term of said court for the year 1893, and that at the succeeding
October term of said court for the year 1893 said decree was vacated
and set aside by said respondent, while acting as judge of said court;
that, in vacating and setting aside said final decree at a subsequent
term of said court, the respondent had exceeded his jurisdiction, and
had acted wholly without authority of law, for which reason the re-
lator averred that the order vacating said decree was and is utterly
void, and of no effect. 'The return to the rule to show cause, which
has since been filed by the respondent, discloses the following facts:
That the final decree in favor of the complainant, Fisher, in the suit
above described, was entered on Saturday, October 21, 1893, the
same being the last day of the April term, 1893, of the circuit court of
the United States for the Western division of the Eastern distriet
of Arkansas; that said decree was handed to the respondent at
his chambers on said day by the relator’s then counsel, with the re-
quest that it be signed, counsel for the complainant stating to the
respondent at the time that it was an interlocutory decree; that,



