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of the presence of this source of danger. The decree of the district
court is reversed, with costs, and the cause is remanded, with in-
structions to dismiss the libel, with costs.

THE WANDRAHM.
MERRITT et al. v. MORSE.
(Clrcuit Court of Appeals, Second Circuit. April 22, 1895.)
No. 109.

MAR‘IrTrME LieNs-~LABOR AND MATERIAL — CONTRACTS WITH STRANGER TO THE
ESSEL
When a person, whose relation to the vessel is unknown, but who is
not the apparent agent of the owners (who are unknown, but who can
readily be ascertained), makes a contract for something to be done upon
the vessel in the line of his known business as a mechanic, the co-con-
tracting party is put upon inquiry to ascertain the powers which he
possesses. If no inquiry is made, and nothing is said about the credit
of the vessel, the inference is that the co-contracting party is satisfied
with the security of his debtor, and his mere subsequent declaration
that he relied upon the credit of the vessel will give him no lien. 62
Fed. 935, affirmed.

Appeal from the Circuit Court of the United States.for the East-
ern Digtrict of New York.

This was a libel by Israel J. Merritt and Israel J. Merritt, Jr.,
against the steamer Wandrahm, Edward T. Morse, claimant, to
enforce an alleged lien for labor and materials. The district court
dismissed the libel. 62 Fed. 935. Libelants appeal.

E. G. Benedict, for appellants.
Hyland & Zabriskie, for appellee.

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges.

SHIPMAN, Circuit Judge. The facts in this case are peculiar.
In June, 1893, the steamship Wandrahm, owned by the Hamburg
American Packet Company, a German corporation, was lying, in
a damaged condition, in the port of Quebec, Canada. The owner
thereupon made a written contract with the shipsmiths and ma-
chinists known as the Morse Iron Works Company, hereinafter
called the Morse Company, a partnership in the city of Brooklyn,
N. Y, to take the steamship from the St. Lawrence river, tow her
to New York, and completely repair and restore her, within a spec-
ified time, for the sum of $63,000. The contract was thereafter
completely executed, and the contract price was paid. On June
24, 1893, Edward P. Morse, one of said firm, wrote the following
letter to the libelants:

“Morse Iron Works Co.,
“Shipsmiths, Machinists, and Boilermakers.

“New York, June 24, 1893.

“The Merritt Wrecking Co.—Gentlemen: XKindly send me approximate
estimate for furnishing 3 wrecking pumps, with boilers and all gear; also
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3 engineers and 2 firemen, 1 diver and tender and foreman. I want your
charge per day. We have a steamer in St. Lawrence river, which we pro-
pose to bring to New York. We will furnish all transportation and other
charges. Steamer has been ashore, but we will make temporary repairs
before leaving there, and will only need your men and pumps in case of
emergency. Kindly send estimate by bearer, as we have very little time
to spare. E. P. Morse.”

The libelants returned a memorandum upon the back of the let-
ter giving the estimate asked for. Apparently the negotiations
ended with this correspondence. On June 27th the libelants and
the Morse Company entered into a written contract for the pay
of the men and material to be sent to Quebec. The contract was
silent in regard to any credit to be given to the vessel. The men
and material went to Quebec, and some services were rendered for
or upon the vessel. The libelants did not know, when they entered
into the eontract, who was the owner of the Wandrahm, did not
know the Morse Company, and neither made inquiries as to their
credit nor about the ownership of the vessel. The bill was made
out against the Morse Company. Edward P. Morse appeared as
claimant, and answered the libel, which was dismissed by the dis-
trict court upon the ground that the evidence showed that the
libelants relied on the credit of the Morse Company alone. The
district judge says in his opinion:

“In view of all the circumstances, the situation of the vessel, and the fact
that the libelants’ contract with the Morse Iron Works made no allusion to
the credit of the vessel, I am of the opinion that the evidence does not justify
holding that the libelants furnished the labor and material on the credit
of the vessel, but, on the contrary, shows that the libelants relied on ihe

credit of the Morse Iron Works alone. Upon this ground the libel Is dis-
missed.”

It is apparent that the Morse Company were the contractors for
the repairs of the steamship; that the owners had given them no
power to make contracts which should bind the vessel, and that
the libelants were, in fact, subcontractors, who had agreed with the
contractors to perform some services upon the vessel at the port
of Quebec. By the maritime Jaw, apart from state statutes, when
materials are furnished by a subcontractor, to be used upon a vessel,
in pursuance of a contract made by him with the person who is
known to be the contractor for the repairs of the vessel, and not
to be the agent of the owners, the sale is obviously made on the
account of the contractor, and upon his credit. It is the ordinary
case of a sale by one individual to another individual, who is the
sole debtor. If the contractor for repairs upon a vessel is not au-
thorized to employ men or buy materials upon the credit of the
owners of the vessel, and the employés or the material men have -
knowledge of this state of facts, they can have no valid lien for
services or materials furnished the contractor and used upon the
vessel. In the absence of knowledge of the nonagency, the subcon-
tractor may have been misled by the apparent power to bind the
vessel which the acts or conduct of the owners permitted the con-
tractor to have, and thus a valid lien will be placed upon the
vessel. Smith v. Railroad, 1 Curt. 253, Fed. Cas. No. 13,039; The
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Whitaker, 1 Spr. 229, Fed. Cas. No. 17,524. So, also, the person
in actual command of the vessel as master, though by fraud, as
against the owner, may create a valid lien in favor of a material
man who has no notice of circumstances to create suspicion of the
pretended master’s authority. The Sarah Harris, 13 Blatchf. 503,
Fed. Cas. No. 12,347. In this case the Morse Company, who, upon
the face of their letters, declare that they are shipsmiths and ma-
chinists, ask for the per diem charge for pumps and men to be used
in case of emergency upon a steamer which they propose to bring
to New York, after having made temporary repairs upon her. It
is hardly possible to think that the libelants had adequate reason
to suppose that this firm of shipsmiths was the agent of the owner,
which had done nothing to constitute the contractors as its agents,
or to hold them out to the world as such. The Eledona, 10 Blatchf.
511, Fed. Cas. No. 4,341. When the agreement between the libel-
ants and the contractors was made, the latter were not in the occu-
pancy of the vessel, and so were not apparently in command. The
great majority of cases upon the subject of liens in favor of material
men arise when the goods or services are ordered by a master,
or the agent of the owner, or some person in the manifest posses-
sion and control of a vessel in a foreign port, and who is seeking
for necessary supplies; and in such cases presumptions of necessity
and of power attend the acts of apparent agents which do not exist
in this case. The circumstances which are shown in this record
are very different, and, unless it can be said that a contract for
necessaries to be furnished in a foreign port binds the vessel, when
made by the libelant with a mechanic, neither master, owner, agent,
nor charterer, and not in an apparent position of agency, made with-
out inquiry as to his authority, and without any manifested intent
by either party to bind the vessel, this libel cannot be sustained.
The facts disclosed in the shipsmiths’ proposition called upon the
libelants to make inquiry as to their relations to the vessel, and
their power to bind it, if security upon her was desired. When a
person, whose relation to the vessel is unknown, but who is not
the apparent agent of the owners, who are unknown, but who can
readily be ascertained, makes a contract for something to be done
upon the vessel, in the line of his known business as a mechanic,
the co-contracting party is put upon inquiry to ascertain the powers
which the stranger possesses. If no such inquiry is made, and
~ nothing is said about the credit of the vessel, the inference is that
the material man was satisfied with the security of the sole debtor,
and the mere subsequent declaration of the libelant that he fur
nished the materials upon the credit of the vessel will not vary the
. conclusion which is to be drawn from his conduct when the contract
was made. The decree of the district court is affirmed, with costs.
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SMITH et al. v. ROBERTS.
(Circuit Court of Appeals, Third Circuit. April 28, 1895.)
No, 7.

DEMURRAGE—DISCHARGE “WiTH ALL DispaTcH.”

Delay arising from the fact that the charterers have a number of
other vessels in port, whose cargoes of sugar they are unloading, and
to which they chose, for their own convenience or business purposes,
to furnish all the available weighers, constitutes a failure to give the
vessel the dispatch to which she was entitled under & charter which re-
quired her discharge ‘‘according to the custom of the port of discharge,
with all dispatch.”

Appeal from the District Court of the United States for the East-
ern District of Pennsylvanla

This was a libel in personam by Griftith Roberts, master of the
steamship Stuart Prince, against Pierre J. Smith and Charles Schip-
per, trading as Smith & Schipper, to recover demurrage for delay
in the discharge of cargo. The district court rendered a decree for
libelant, and the respondents appealed.

In the district court the following opinion was filed by BUTLER,
District Judge:

It is admitted that this case is governed by Smith v. Harrison (recently de-
cided by this court) 50 Fed. 565. I will not therefore enter on a statement
of the facts, or a discussion of them. The vessel was not given the dispatch
contracted for, and the respondents are answerable in damages. A com-
missioner will be appointed to decide the amount. In this case modern
scales were used for weighing, but the cargo was not taken as rapidly as the
contract required. I do not understand it to be denied that there was
delay, but it is asserted in justification that this arose in part from failure
of the government to furnish necessary weighers, and in part from wet
weather, Without considering whether the cargo, or a part of it rather,
should not have been taken on the wharf, in advance of welghing if such
scarcity existed, or whether proper efforts were made as early as should have
been done, or whether an unavoidable scarcity would excuse the respond-
ents’ failure to comply with the contract, it seems to be a sufficient answer
that the respondents had an abundance of weighers, but unfortunately for
the libelant found other use for them. Unmindful of their obligations to him,
they assumed numerous similar obligations to other vessels arriving at the
same time; and If they were unable to afford him more weighers it may
be attributed to this cause. It was their duty to be prepared to take the
cargo with the dispatch deseribed—*“all possible dispatch”—to leave no
reasonable effort untried to be so prepared. To place obstacles in the way
of carrying out the contract would be a plain disregard of their duty, and
delay arising from such obstacles they would necessarily be responsible
for. Of course they were not required to suspend their ordinary business
by abstinence from entering into such contracts with others. But they were
bound to remember the facilities for discharging such cargoes and their
previous undertakings, and contract accordingly.

In addition to the authorities cited in the former case (Smith v. Harrison)
gection 614 of Carver on Carriers is referred to.

G. Heide Norris and Henry R. Edmunds, for appellants.
Horace L. Cheyney and John F. Lewis, for appellee.

Before ACHESON, Circuit Judge, and GREEN and BUFFIN(}
TON, District Judges.



