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destitute of any color of merit as hardly to justify discussion. In
deference, however, to the argument of the learned counsel for the
libelants, we will consider his contention. It is insisted (1) that the
payment made by them to Tyson & Co. in. February, 1893, was
made at the request of the steamship company, and their debt ac-
crued at that time; and (2) that the libelants were sureties for the
payment of the company's debt to Tyson & Co., and the payment was
:made by them in discharge of their obligation as sureties; and it is
argued that in either event the case for the libelants is within the
statute. It is sufficient to dispose of the first contention that the
evidence does not establish that the payment was made at the re-
quest of the steamship company. The facts were, the libelants made
it because Tyson & Co. considered them personally liable for the
premiums, either primarily or as guarantors. They were apprehen-
sive that they might have to respond, and they hoped by making the
payment to recover it by enforcing a lien against the vessels for the
amount. The circumstances of the company were so desperate that
it could no longer carry the insurance, and the only resource of the
libelants was to save what they could out of the debt owing by the
'company to them, or to Tyson & Co., by canceling the policies and
obtaining the unearned premiums. But if the money was paid for
the steamship company, at its request, to Tyson & Co., the libelants
not being liable to Tyson & Co. themselves, the debt for insurance
was not contracted then. It had existed for months, and the only
debt which accrued to the libelants was one for money loaned. It
certainly was not the intention of the statute to give a lien for
money advanced to a vessel owner to pay his debts months overdue,
even if the debts were originally contracted for insurance. Such a
construction would put it in his power to revive at any time against
other lienors a secret lien, which has become defunct by lapse of
time, and give it priority over their claims. If the libelants stood
in the relation of sureties for the steamship company, their payment
to Tyson & Co. would merely subrogate them to the rights of the
latter. They could obtain no better right to enforce the debt then
belonging to Tyson & Co. It is the object of the statute, by requir-
ing a public registration of the claims against vessels, to discoun-
tenance the existence of secret liens bevond 30 davs. That would
be wholly defeated if the vessel owner, ·01' other parties interested,
eould revive defunct liens by new promises to pay old debts, or the
substitution of new obligations in their place. The district court
,properly dismissed the libel, and the decree is affirmed, with costs.
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(Circuit Court of Appeals, Second Circuit. April 16, 1895.)

No. 118.
1. FOR MARINE TORT.

Although an injury has been done by a vessel, as the direct instrumental-
ity of harm, such vessel cannot be held responsible, in admiralty more than
at common law, unless the owner is accountable for the injury, either per-
sonally or upon the principle of agency.
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I. MUNICIPAL CoRPORATIONS-LIABILITY FOR NEGLIGENCE OF FIRE DEPART-
MENT.
A municipal corpomtlon Is not liable for the negligence of the members

of Its paid llre department In the management of their apparatus or the per-
formance of their other duties about the extinguishment of fires, such duties
being Ii publlc service for the general welfare, in which the corporation has
no private Interest.

Appeal from the District Court of the United States for the
Southern District of New York.
This was a libel by Robert W. Workman against the mayor,

aldermen, and commonalty of the city of New York, the fire depart-
ment of that city, and James A. Gallagher, for damages caused by
a collision. The district court rendered a decree for the libelant
against the mayor, etc., and Gallagher. 63 Fed. 298. Respondents
appeal.
Francis M. Scott and David J. Dean, for appellant mayor, etc.,

of city of New York.
George L. Sterling, for appellant J. A. Gallagher.
Chas. C. Burlingame and Harrington Putnam, for appellee.
Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges.

WALLACE, Circuit Judge. The evidence in the record ade-
quately supports the conclusion of the court below that the injuries
caused to the libelant's vessel by the impact of the fire boat were
caused by the negligent management of the fire boat while the lat-
ter was trying to reach a convenient location to play upon a burn-
ing building near the pier at which the libelant's vessel was moored.
The case, then, presents the legal question whether the municipal
corporation, the mayor, etc., of the city of New York, is responsible
for the negligence of the members of its fire department, committed
while attempting to extinguish a fire within the corporate limits.
That the suit is brought in a court of admiralty instead of a com-
mon-law court, and that the negligence consisted in the improper
navigation of the vessel, are considerations which cannot affect the
conclusion. Although the vessel may have been the direct instru-
mentality, the offending thing, in effecting a marine tort, neither
the vessel nor her owners can be held responsible by reason of
that circumstance alone. The common case of a collision of a
vessel in tow of another and a third vessel, produced by the neg-
ligence of the towing vegsel, is a sufficient illustration. If the
vessel in tow is free from negligence, neither she nor her owner
is liable for the injury. Accountability, either personally or upon
the principle of agency, must concur with injury to give a cause of
action in any tribunal, equally in admiralty as at common law. If
the city of New York would not have been liable if one of its steam
fire engines, manned by the members of the fire department, had,
by want of due care, while endeavoring to reach a conflagration,
injured an individual or his property, it cannot be liable in the pres-
ent suit.
It is familiar law that the officers selected by a municipal corpora-

tion to perform a public service for the general welfare of the in-
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habitants or the community, in which the corporation has no pri-
vate interest, and from which it derives no special benefit or ad-
vantage in its corporate capacity, are not to be regarded as the
servants or agents of the municipality, and for their negligence or
want of skill it cannot be held liable. This is so, notwithstanding
such officers derive their appointment from, and are paid by, the
corporation itself. In selecting and employing them, the munici-
pality merely performs a political or governmental function; the
duties intrusted to them do not relate to the exercise of corporate
powers; and hence they are the agents or servants of the publio
at large. Upon this principle it has uniformly been decided by the
courts that municipal corporations are not liable for the negligence
or wrongful acts of the officers of the police or health departments,
committed in the course of their ordinary employment. Unless
the duties of the officers of the fire department are of a different com-
plexion, and they are the servants of the municipality because they
are engaged in performing one of its corporate functions, the same
principle must extend immunity to the municipality for the neg-
ligent acts of these officers and their subordinates. A municipal
corporation, like a private corporation, is liable to any person who
has sustained injury in consequence of its neglect to perform a
corporate duty; but because the duties of municipal corporations
in respect to protecting their citizens from the dangers of fires are
governmental, and not corporate, they are not liable to the owner
of property injured by fire in consequence of their neglect to pro-
vide suitable fire apparatus, or to provide and keep in repair pub·
lic cisterns, or the failure of their firemen to use proper efforts.
Wheeler v. Cincinnati, 19 Ohio St. 19; Patch v. Covington, 17 B.
Mon, 722; Brinkmeyer v. Evansville, 29 Ind. 187; Weightman v.
Washington, 1 Black, 39, 49; Kies v. City of Erie, 135 Pa. St. 144,
19 Atl. 942; Heller v. Sedalia, 53 Mo. 159; Robinson v. Evansville,
87 Ind. 334. So uniform and numerous are the authorities against
the proposition that a municipal corporation is liable for the negli-
gent acts of these officers that to discuss it as an original question
would seem to be inappropriate. In one of the most recent text-
books on the law of municipal corporations, the rule is thus stated:
"Municipal corporations are not liable for the negligence of their
firemen, although they may be appointed and removed by the city,
and the performance of their duties are wholly subject to its con-
trol." Tied. Mun. Corp. § 333. A reference to the following ad-
judicated cases, in which the rule has been applied, will suffice to
show how' universally it obtains in the courts of this country:
Hafford v. New Bedford, 16 Gray, 297, in which a hose carriage on
its way to a fire ran over the plaintiff; Fisher v. Boston, 104 Mass.
87, in which the injury was caused from the bursting of hose;
Burrill v. Augusta, 78 Me. 118, 3 Atl. 177, in which a horse was
frightened by escaping steam from an engine left in the street;
Wild v. Paterson, 47 N. J. Law, 406, 1 Atl. 490, in which the injury
was caused from a defect in the brake of an engine; Hayes v.
Oshkosh, 33 Wis. 314, in which damage was sustained by the neg-
ligent management of an engine in allowing the escape of sparks;
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Wilcox v. City of 107 Ill. 334; a case of collision with a
hook and ladder wagon; Edgerly v. Concord, 59 N. H. 78, a case of
the negligent testing of a hydrant; Howard v. San Francisco, 51
Cal. 52, a case of collision with an engine; McKenna v. St. Louis,
{) Mo. 320, a case of the negligent management of hose car-
riage; Jewett v. New Haven, 38 Conn. 368, a similar case; Grube
v. City of St. Paul, 34 Minn. 402, 26 N. W. 228, a similar case; Welch
v. Rutland, 56 Vt. 228, a case of injury from slipping on ice caused
by the escape of water from fire hydrant; Greenwood v. Louisville,
13 Bush, 226, in which plaintiff was negligently run over on the
sidewalk by an engine; Freeman v. City of Philadelphia, 7 Wkly.
Notes Cas. 45, and Knight v. City of Philadelphia, 15 Wkly. Notes
Cas. 307, cases of careless driving of fire engine; Dodge v. Granger,
17 R. I. 664, 24 Atl. 100, a case of injury by the negligent projec.
tion of a ladder from an engine house; Simon v. Atlanta, 67 Ga.
618, a case of injury from a rope stretched across the street by the
fire department.
It is quite immaterial that the duties of these officers are defined

and the offices created by the charter or organic law of the munici-
pality. The test of corporate liability for the acts of the officers
of the municipality depends upon the nature of the duties with
which they are charged. If these, being for the general good of
the public as individual citizens, are governmental, they act for
the state. If they are those which primarily and legitimately
devolve upon the municipality itself, they are its agents. Thus
in Mead v. New Haven, 40 Conn. 72, the city, pursuant to its charter,
appointed an inspector of steam boilers, and passed a by-law which
imposed a penalty on any person who should use a boiler without
having it tested by an inspector. In a suit for the negligent act
()f the inspector, the court said:
"The duty of inspection of boilers is governmental. The object of the in-

spection is to protect all citizens from danger who may come in contact
with the boiler, or may be exposed in any way to danger from its unsafe
condition. The city, as such, has no pecuniary or individual or private inter-
est in the matter; and although the power of the city over the subject is
conferred by the charter, and not by the general law, yet the city must, we
think, be regarded as the agent of the government, and acting for the state,
and not for itself, in making the appointment of inspectors, and therefore
not liable for the inspector's negligence."

The fire department of the city of New York derives its origin and
defined powers from the same organic law as do the commissioners
()f charities and correction and the department of public instruc-
tion, and the officers of each are constituted by the appointment
()f the executive officers of the city. Of the commissioners of
charities and correction the court of appeals said in Maxmilian
v. Mayor, etc., 62 N. Y. 160:
"It is seen at once that the powers and duties of the commissioners or

charities and correction are not to be exercised and performed for the
especial benefit of the defendant. It gets no emolument therefrom, nor any
good as a corporation. It is the public, or individuals as members of the
commonalty, who are interested in the due exercise of these powers, and the
proper performance of their duties. ... ... ... These chief officers, though in
a sense its officers, as having no power unless after appointment by it, and
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as mainly confined within its. territorial boundaries, are yet officers ot the
state government, in the sense that they perform Its functions within &
designated political division of the state."
Of the department of public instruction, the court of appeals said

in Ham v. Mayol', etc., 70 N. Y. 459:
"Although formally constituted a department of the municipal government,

the duties which it was required to discharge were not local or corporate.
but related and belonged to an Important branch ot the administrative de-
partment of the state government."

It was held in each of these cases that the city of New York was
not liable for the negligence of an of one of these depart-
ments. And in Thompson v. Mayol', etc., 52 N. Y. Supel'. Ct. 427,
it was held that the city was not liable fol' the negligent conduct
of the employes of the fire department, as at present constituted.
We entertain no doubt that the city was not liable for the negligent
management of the fire boat in the present case, and that the libel
against the mayor, etc., should have been dismissed by the district
court. It is accordingly ordered that the cause be remitted to the
district court, with instructions to dismiss the libel against the
mayor, etc., with costs of this court and of the district court, and
to affirm the decree against the respondent Gallagher, with costs.

HENDRICKS v. GONZALEZ.
(Circuit Court of Appeals, Second Circuit. Aprl116, 1895.)

No. 104.

1. SmpPING - REFUSAL OF CLEARANCE - INSTRUCTIONS OF SECRETARY OJ!' THE
TREASURY.
It is no justification to a collector ot customs, for refusing clearance to a

vessel and her cargo, that he acted undel' instructions from the secretary
of the treasury in refusing such clearance, unless such instructions were au-
thorized by law.

2. NEu'rRALITY LAWS-REFUSAL OF CLEARANCE-TRANSPORTING MUNITIONS OF
WAR.n is not enough to justify a collector of customs In refusing clearance to II
vessel and her cargo, under Rev. St. § 5290, that it is the purpose of her
intended voyage to transpoli arms and munitions of war for the use of an
Insurrectionary party in a country with which the United States are at
peace.

In error to the Circuit Court of the United States for the South·
ern District of New York.
This was an action by Francisco Gonzalez against Francis Hen-

dricks, collector of the port of New York, to recover damages for
the detention of a vessel of which the plaintiff was the charterer.
Judgment was rendered in the circuit court for the plaintiff. De-
fendant brings error.
Wallace Macfarlane, U. S. Atty., and Charles Duane Baker, Asst.

U. S. Atty., for plaintiff in error.
Louis C. Raegener, for defendant in error.
Before WALLACE and LACOMBE, Circuit Judges.


