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be, and were sold as, “Fibre Chamois;” so that here, as may be said
algo of the case cited, there was a sort of constructive application
by defendants of ¢omplainant’s trade name, or mark, to the goods
of another manufacturer. It is argued that the words “Fibre
Chamois” are descriptive of the manufactured article, and also that
they contain the false representation that said article is chamois
leather. BSaid combined words would not be spontaneously used
as descriptive of chamois leather, or of any fabric having the ap-
pearance of chamois leather; but, the association of ideas whereby
a manufacturer might select and combine these words to mark and
distinguish, as made by himself, a fabric having an appearance
somewhat similar to parchment, or chamois leather, and useful as
an interlining for clothing, can be understood. Many artificial
words, or combinations of words, coined or used as trade-marks
or trade-names, are suggestive in this way. Assuming that words
in a sense descriptive of an article of merchandise may not also,
in a given case, have a secondary significance, as marking the
origin or manufacture of such article, the words “Fibre Chamois,”
combined as here, I should say, need not be disallowed as a trade-
mark or trade-name. If said words, as here combined, have any
sense, as descriptive of the class of goods in question, it is not so
pronounced, obvious, and usual as to make said combined words
unfit, inappropriate, or misleading, as a name, sign, or mark of
origin for complainant’s goods, nor will such secondary import in-
terfere with or abridge the use of said words, or either of them, by
any person, in any possible way, except as a mark of origin for
similar goods. The showing here seems to be that said combined
words do in fact have a significance as an arbitrary mark and name
whereby the goods made by this complainant are identified and dis-
tinguished in the trade as carried on, even in defendants’ store,
and within the understanding of defendants’ employés, from like
goods of other makers marked as already mentioned.

The firm of De Lee & Dernberg, it is said, has become incor-
porated, presumptively, since the bill was filed. Dernberg is
shown to be at present an active manager of the business, and it
does not appear that De Lee has parted with his interest and con-
trol. A preliminary injunction will issue as prayed, upon bond
as usual in such cases.
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L. PARTIES 70 PATENT SUITS—ACTIONS AT Law.

A part owner of a patent cannot maintain alone an action at law for infringe-
ment, but must join all the co-owners, so as to have the entire legal title repre-
sented ; for only one suit can be maintained for the same infringement. Nor can a
part owner, in such action, make his co-owners parties defendant on the ground
that they have refused to join as plaintiffs.

8. 8AME—PLEADING—DEMURRER.

The nonjoinder as parties plaintiff of all the part owners of a patent may be taken

advantage of by demurrer when the defect appears on the face of the declaration.

These were actions at law, brought, respectively, by Edward Van Orden and
William A. Brickill, against the mayor and city council of Nashville, to re-

.
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cover damages for the Infringement of letters patent No. 81,182, issued to said
Brickill, August 8, 1868, for an improvement in feed-water heaters for steam
fire engines. The cases were heard upon demurrer to the declaration because
of nonjoinder of parties plaintiff. )

J. W. Galnes and Everett McKins, for Van Orden.

Raphael J. Moses, James A. Hudson, and J. W. Bonner, for Brickill et al.

Frank Slemmons, Claude Waller, and Lellyett & Barr, for mayor and city
council of Nashville,

CLARK, District Judge. These are actions at law brought for alleged in-
fringement of patent. In the first case Van Orden sues as the assignee of an
undivided fourth interest In the invention, and makes the city of Nashville,
with Brickill, the patentee, and others, defendants, it being averred that
Brickill still owns a one-fourth share of the patent, and the other defendants
(except the city) the remaining half thereof. The infringement alleged and
damages claimed are against the city only, and the reason stated for making
the owners of the other undivided parts defendants, instead of joining them as
coplaintiffs, is that they “have declined to join with the plaintiff.”” In the
second case Brickill and those made defendants with him in the first case,
as owning three-fourths of the patent right, sue the city and Van Orden,
stating that Van Orden declines to join with them as a plaintiff in this suit.

This condition of things stands without explanation, further than that they
decline to join In one suit. The demurrer in each case raises the question
whether a party owning less than the whole interest can maintain an action at
law for Infringement without joining the other co-owners as plaintiffs. It is
quite apparent that, 1If each part owner may sue separately, a8 many as four
suits might have been brought upon the facts in these cases, and the number
that might be maintained against a single defendant for an infringement in
any case would be limited only by the parts into which the patent right
may have been divided and subdivided. It is not to be supposed that a ruile
so contrary to all analogy exists, unless there is something peculiar to this
class of cases. In Gayler v. Wilder, 10 How. 493, Chief Justice Taney, speak-
ing of the nature of a patent right, said: “Now, the monopoly granted to the
patentee is for one entire thing. It is the exclusive right of making, using,
and vending to others to be used, the improvement he has invented, and for
which the patent is granted. The monopoly did not exist at common law, and
the rights, therefore, which may be exercised under it, cannot be regulated by
the rules of the common law. It is created by the act of congress; and no
rights can be acquired in it unless authorized by statute, and in the manner the
statute prescribes.”

And, referring to assignments of sectional or part interests, and their effect,
it was observed: “For it was, obviously, not the intention of the legislature to
permit several monopolies to be made out of one and divided among different
persons within the same limits. Such a division would inevitably lead to
fraudulent impositions upon persons who desired to purchase the use of the
improvement, and would subject a party who, under a mistake as to his rights,
used the invention without authority, to be harassed by a multiplicity of suits,
instead of one, and to successive recoveries of damages by different persons
holding different portions of the patent right in the same place.”

‘Whatever may be the rule elsewhere, and in respect to other rights, I think
it is settled that in an action at law for Infringement in the courts of the
United States a part owner cannot sue alone, but must join all the co-owners,
Bo as to have the entire legal title represented by the plaintiff or plaintiffs,
and that but one suit can be maintained for the same infringement. Blanchard
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v. Eldridge, 1 Wall. Jr. 337, Fed. Cas. No. 1,510; Gayler v. Wilder, supra;
Waterman v. Mackenzle, 138 U. 8. 255, 11 Sup. Ot. 334; Moore v. Marsh, 7
Wall. 515; Curt. Pat. §§ 344, 347. In Waterman v. Mackenzie, Mr. Justice
Gray, giving the opinion of the court, said: “The patentee or his assigns may,
by instrument in writing, assign, grant, and convey either (1) the whole pat-
ent, comprising the exclusive right to make, use, and vend the invention
throughout the United States; or (2) an undivided part or share of that ex-
clusive right; or (8) the exclusive right, under the patent, within and through-
out a specified part of the United States. Rev. St. § 4898. A transfer of
either of these three kinds of interests s an assignment, properly speaking,
and vests in the assignee a title in so much of the patent itself, with a right
to sue infringers,—in the second case, jointly with the assignor; in the first
and third cases, in the name of the assignee alone.” A transfer of the second
kind is the one which the court is here dealing with, and Waterman v. Mac-
kenzie was approved and followed in Pope Manuf'g Co. v. Gormully & Jeffery
Manuf'g Co., 144 U. 8. 251, 12 Sup. Ct. 641, This point was made and sus-
tained by the court below In Campbell v, Haverhill, 155 U. 8. 610, 15 Sup. Ct.
217, but the supreme court of the United States held that the objection had
been waived, and that court, on the merits, decided for the first time that the
statute of limitations of the several states applies to actions at law for the
infringement of letters patent. In an action at law, in any character of case,
that a joint owner of a right or fund can sue his co-owners as defendants,
instead of joining them as plaintiffs, as is here done, I am not by any means
prepared to admit. And the objection of nonjoinder may be taken advantage
of by demurrer where the defect appears on the face of the declaration.
Farni v. Tesson, 1 Black, 309. For the reasons indicated, the first cause as-
signed In the original demurrer is sustained, and both suits dismissed, with
costa,

HEARFIELD v. BRIDGE et 2l
(Oircuit Court, N. D. California. April 8, 1895.)
No. 11,662,

1. EXECUTORS AND ADMINISTRATORS—FORECLOSURE OF MORTGAGES—PARTIES.

Under the California statute which authorized actions founded on
contracts to be maintained against executors and administrators where
such actions could have been maintained agalnst their decedents, the
widow and heirs of a deceased mortgagor were not necessary parties to
an action against his administrator to foreclose the morigage. Bayly v.
Muehe, 38 Pac. 467, 4 Pac, 486, and 65 Cal. 345, followed.

8. Courts—FoLLowiNGg STaTE PRACTICE—QUIETING TITLE.

Though the federal courts may not be bound by a state law author-
izing an action to foreclose a mortgage to be maintained against the
administrator of a deceased mortgagor without joining his widow and
heirs, they will not, in an action to quiet title, overturn a title acquired
under a foreclosure in the state courts, to which the widow and heirs
were not parties. .

8. CONBTITUTIONAL LAW-—~DUE PROCESS 0F LAW—FORECLOSURE OF MORTGAGES
or DECEDENTS.

Though, under the California statute which authorized actions founded
on contracts to be maintained against executors and administrators
where such actions could have been maintained against their decedents,
the widow and heirs of a deceased mortgagor were not necessary par-
ties to an action against his administrator to foreclose a mortgage on
community property, they were not deprived of their property without
due process of law.



