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not supply the necessary data for the computation of the percent-
age. It is not disputed that all the tobacco in .all the hands ex-
amined was suitable for wrappers, in respect to size and necessary
fineness of texture, but there is no legitimate evidence which en-
ables us to determine whether the requisite percentage did or did
not exist in any of the bales in controversy, aside from those wholly
composed of the higher grade. 8o far as appears, the importers
may have escaped with payment of less duty upon their importation
than was actually due. Because the judgment of the court below
can only be sustained upon the theory that the burden was upon
the government to show that the classification of the tobacco in
controversy was lawful, instead of upon the importer to show the
contrary, we conclude that the judgment should be reversed. It
is accordingly so ordered.

(Marech 6, 1895.)

SHIPMAN, Circuit Judge. Inasmuch as the supreme court has
held in the Schroeder Case, 155 U. S. 124, 15 Sup. Ct. 45, that the bur-
den of proof was upon the importer to show the incorrectness of the
collector’s ascertainment of the qualities and characteristics of the
tobacco, the decision of the circuit court must be reversed. But
the opinion in this case properly affirms the construction of para-
graph 246 of the tariff act of March 3, 1883, which was given in the
Blumlein Case, 5 C. C. A. 142, 55 Fed. 383. I think, therefore, that,
with the reversal, the cause should be remanded to the circuit court,
with instructions to direct that the rate of duty should be assessed
upon the merchandise in the case in accordance with the principles
of that decision. The assignment of errors directly presents the
question of the proper amount of duty, if the Blumlein decision is
affirmed. The burden of proving the inaccuracy of the qualities
of the tobacco with respect to size, fineness, and lightness of weight
not having been successfully sustained by the importer, the cor-
rectness of the collector’s estimate must be assumed; and there are,
in my opinion, adequate data in the record and in the customhouse
papers to enable the collector to reliquidate with accuracy in ac-
cordance with the rule that the commercial bale is the unit of
classification. In the Soby Case, 49 Fed. 234, and in the various
reliquidations since the Blumlein decision, no difficulty was appar-
ently found in the ascertainment from the customhouse documents
of the proper amount of duty in accordance with the court’s con-
struction of paragraph 246. In my opinion, it is not to be pre-
sumed or supposed hereafter that there is any inherent difficulty in
a reliquidation,

‘AMERICAN FIBRE CHAMOIS CO. v. DE LER et al.
(Circuit Court, N. D. Illinois. May 4, 1895.)
1. TRADE-MARK— FIBRE CHAMOIS.

The words “Fibre Chamols,” used to designate a fabric used as inter
lining for dresses, eonstitute a valid trade-mark.
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2. INJUNCTION—CORPORATION—PARTNERSHIP.

The fact that a firm becomes incorporated pending a suit against the
copartners for an injunction is no ground for refusing the injunction,
where one partner is an active manager of the corporation’s business, and
the other is not shown to have parted with his interest and control.

In Equity. On motion for preliminary injunction.
Bill for injunction by the American Fibre Chamois Company
against the firm of De Lee & Dernberg.

Lothrop 8. Hodges and Banning & Banning, for complainant.,
- Moses, Pam & Kennedy, for defendants.

SHOWALTER, Circuit Judge. ' Complainant, a New York corpora-
tion, makes a fabric used as an interlining for women’s dresses, now
widely known and dealt in as an article of merchandise. Complain-
ant marks its said product with the words “Fibre Chamois,” averred
to be, as applied to said goods, a fanciful and arbitrary mark and
designation; and by that mark, and under that name, said goods
are known and identified in the world of trade as having been
made by complainant. At the time of the adoption of said mark
by complainant, said words had never been so used, it is said, in
connection with any similar fabric. It is sworn in affidavits pre-
sented by defendants that like goods by other makers are now
distingunished by marks also used as names; and specimens of such
goods marked, respectively, “Fiber Fabric,” “Fiberine,” and “Buck-
skin Fibre,” were produced at the hearing of this motion. De-
fendants are merchants in Chicago. It is stated by ome of them,
in an affidavit, that all these goods are called “Fibre Chamois”;
but, in view of other affidavits on both sides, I cannot find, as a
fact, that “Fibre Chamois” is a generic name for goods of this class.
From the affidavits presented by defendants themselves, as already
stated, it appears that these fabrics are known and distinguished,
even in defendants’ store, and by their own employés, each by its
appropriate name or mark, as above, When “Fibre Chamois” is
called for in defendants’ store, it is there understood that the
fabric made by complainant is the article desired by the customer.
The alleged ground of action is that defendants, in sales to custom-
ers at their store in Chicago, are falsely substituting the product of
another manufacturer for that of the complainant. Specific in-
stances, not satisfactorily denied or explained by defendants, are
shown in which, at defendants’ store, upon calis for “Fibre Cham-
ois,” an article similar in appearance, but not made by complain-
ant, was sold and delivered as the fabric made by complainant,
to wit, “Fibre Chamois.” In one instance, the spurious article was
billed to the purchaser as “Chamois Fibre,” and on two other oc-
casions the article was billed to the purchaser as “Chamois.” The
case is like. Enoch Morgan’s Sons Co. v. Wendover, 43 Fed. 420,
There, on calls for the product of complainant, a similar article
made by another manufacturer was, without explanation, sold and
delivered to customers by defendant. In the present instance,
on a call, by the name of “Fibre Chamois,” for the goods made by
complainant, goods of another manufacturer were represented to
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be, and were sold as, “Fibre Chamois;” so that here, as may be said
algo of the case cited, there was a sort of constructive application
by defendants of ¢omplainant’s trade name, or mark, to the goods
of another manufacturer. It is argued that the words “Fibre
Chamois” are descriptive of the manufactured article, and also that
they contain the false representation that said article is chamois
leather. BSaid combined words would not be spontaneously used
as descriptive of chamois leather, or of any fabric having the ap-
pearance of chamois leather; but, the association of ideas whereby
a manufacturer might select and combine these words to mark and
distinguish, as made by himself, a fabric having an appearance
somewhat similar to parchment, or chamois leather, and useful as
an interlining for clothing, can be understood. Many artificial
words, or combinations of words, coined or used as trade-marks
or trade-names, are suggestive in this way. Assuming that words
in a sense descriptive of an article of merchandise may not also,
in a given case, have a secondary significance, as marking the
origin or manufacture of such article, the words “Fibre Chamois,”
combined as here, I should say, need not be disallowed as a trade-
mark or trade-name. If said words, as here combined, have any
sense, as descriptive of the class of goods in question, it is not so
pronounced, obvious, and usual as to make said combined words
unfit, inappropriate, or misleading, as a name, sign, or mark of
origin for complainant’s goods, nor will such secondary import in-
terfere with or abridge the use of said words, or either of them, by
any person, in any possible way, except as a mark of origin for
similar goods. The showing here seems to be that said combined
words do in fact have a significance as an arbitrary mark and name
whereby the goods made by this complainant are identified and dis-
tinguished in the trade as carried on, even in defendants’ store,
and within the understanding of defendants’ employés, from like
goods of other makers marked as already mentioned.

The firm of De Lee & Dernberg, it is said, has become incor-
porated, presumptively, since the bill was filed. Dernberg is
shown to be at present an active manager of the business, and it
does not appear that De Lee has parted with his interest and con-
trol. A preliminary injunction will issue as prayed, upon bond
as usual in such cases.

VAN ORDEN v. MAYOR, ETC., OF NASHVILLE.
BRICKILL et al. v. SAME.
(Circuit Court, M. D, Tennessee, May 4, 1805.)
Nos. 2,862, 2,859.

L. PARTIES 70 PATENT SUITS—ACTIONS AT Law.

A part owner of a patent cannot maintain alone an action at law for infringe-
ment, but must join all the co-owners, so as to have the entire legal title repre-
sented ; for only one suit can be maintained for the same infringement. Nor can a
part owner, in such action, make his co-owners parties defendant on the ground
that they have refused to join as plaintiffs.

8. 8AME—PLEADING—DEMURRER.

The nonjoinder as parties plaintiff of all the part owners of a patent may be taken

advantage of by demurrer when the defect appears on the face of the declaration.

These were actions at law, brought, respectively, by Edward Van Orden and
William A. Brickill, against the mayor and city council of Nashville, to re-

.



