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the plaintiff injected into the real ,controversy a false and danger.
ous ingredient We cannot doubt that the instruction was preju-
dicial to the defendant ,This error should lead to a reversal of'
the judgment. The judgment is reversed.

HARDY v. KETCHUM et at
(Circuit Court of Appeals, Eighth Circuit. April 15, 1895.)

No. 499.

UNLAWFUL DETAINER-WHEN ACTION .LIEs.
A lessee, having the right to immediate possession under the terms

of his lease, cannot maintain an action of unlawful detainer in the
United States court in the Indian Territory, under the Arkansas statute
(Mansf. Dig. 3348), against a prior lessee from the same landlord, who-
is unlaWfully holding over after the expiration of his term. McCauley
v. Hazlewood, 8 C. C. A. 339, 59 Fed. 877, followed.

In Error to the United States Court in the Indian Territory.
C. L. Herbert and W. O. Davis. for plaintiff in error.
W. A. I&dbetter and S. T. Bledsoe, for defendants in error.
Before CALDWELL, SANBORN, and THAYER, Circuit Judges.

CALDWELL, Circuit Judge. This was an action of unlawful de-
tainer brought by J. G. Hardy, the plaintiff in error, against R. C.
Ketchum and Dock Ketchum, defendants in error, in the United
States court in the Indian Territory, to recover the possession of the
premises described in the complaint. The defendants interposed
a demurrer to the complaint, which raised the question whether a
subsequent lessee, who, by the terms of his lease, is entitled to the
p.ossession of the premises, can maintain unlawful detainer, under
the Arkansas statute in force in the Indian Territory, against the
former lessee from the same landlord, who is unlawfully holding
over after the expiration of his lease. The court below held that
in such a case the relation of landloird and tenant did not exist be-
tween the lessees from the common landlord, either expressly or by
implication, and that for that reason, the action of unlawful detainer
would not lie under the Arkansas statute, and rendered final judg-
ment on the demurrer in favor of the defendants.
On the authority of McCauley v. Hazlewood, 59 Fed. 877, 8 C. C.

A. 339, the judgment of the United States court in the Indian Ter-
ritory is affirmed.

YOUMANS v. MINNESOTA TI'l'LE INSURANCE & TRUST CO.
(Circuit Court, D. Massachusetts. March 26, 1895.)

No. 220.

1. FOREIGN CORPORATIONS-AcTION AGAINST-By NONUESIDENT - SERVICE ON
COMMISSIONER.
Under Acts Mass. 1884, c. 330, § I, providing that every foreign corpora-

tion having a place of business in the state shall. as a condition to doing
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bllsine:;;s in, the state, appoint tbecommlssloner of corporations Its. at·
torney, on wi).om. process "in Il,ny action • • • against it, may be
served," a nonresident may institute suit, the same as a citizen of the

. .

2. OF COMMISSIONER'S AUTHORITY.
Under the provision of' said section, that the authority of the commis-

sioner as such attorney shall contitlUe in force so long as any liability
remains outstanding against the.corporatlon in the state, a nonresident
may maintain an action against the corporation, after it has ceased to
do business in the state, so long as suits against it by citizens of the
state are pending, or till It Is decidetl that at the time of bringing the ac-
tion the corporation had no eXisting lill.billties in the state.

Suit by William Youmans against the Minnesota Title Insurance
:& Trust Company.
This case was heard on plea in abatement to the jurisdiction of the court.

'For the purpose of submitting this question, the parties have agreed to cer-
uin facts. The suit was brought in the superior court of Massachusetts,
and removed to this court. The plaintiff Is a citizen of the state of New
York. The defendant Is a corporation organized under the laws of the state
·of Minnesota, and having its principal place of business in Minneapolis.
Prior to February 27,1890, one. James 1\'1. Keith, who had an office in Boston,
'sold on commission certain of the mortgage loans of the defendant. Upon
the representation of Keith that it was necessary from a legal point of view,
the defendant, on April 14, 1890, filed in the office of the commissioner of
corporations for the commonwealth of Massachusetts an "Appointment of
Attorney for the State of Massachusetts," and a "Foreign Corporation's Cer-
tificate," in accordance with the requirements of chapter 330, Acts Mass. 1884.
'l'he first paper appoints the commissioner its attorney, upon whom all law-
ful processes in any action or proceeding against it may be served, In like
manner and with the same effect as if the corporation existed within the
commonwealth. Then follows this provision: "This appointment and the au-
·thority of said attorney shall continue in force so long as any liability re-
mains outstanding against said corporation in said commonwealth." Section
1 of chapter 330 of the Acts of 1884 prOVides as follows: "Every corporation
established under the laws of any other state or foreign country and here-
after having a usual place of business in this commonwealth shall, before
doing business in this commonwealth, appoint in writing the commissioner
of corporations or his successor in office to be its true and lawful attorney
upon whom all lawful processes in any action or proceeding against it may
be served, and in such writing shall agree that any lawful process against
it which Is served on said attorney shall be of the same legal force and valid-
ity as If served on the company, and that the authority shall continue in
force so long as any liability remains outstanding against the company In
this commonwealth," Since March 14, 1891, the defendant has transacted
no business in Massachusetts; and said Keith declined, on July 21, 1891, to
sell any more loans for it. On July 13, 1891, 13 suits at law, which are still
pending, were brought by citizens of Massachusetts against this defendant,
'in the superior court for the county of Suffolk, in said commonwealth. to re-
cover damages, which aggregate about $30,000. In these cases the only serv-
Ice of process was made upon the commissioner. 'rhe defendant duly ap-
peared in these suits, and filed answers. The transaction out of which the
present suit grew occurred on the 28th day of September, 1891. On the 23d
day of October, 1891, notice was given to the commissioner of corporations
by the defendant that it had ceased to do business In the commonwealth.
'This suit was brought December 29, 1891.
M. F. Dickinson, Jr., and Samuel Williston, for plaintiff.
Strout & Coolidge and Edward L. Rand, for defendant.

COVf,CircuitJudge. A foreign corporation, having a usual place of'
husine&s in Massachusetts, must, before transacting business in the
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state, appoInt the commissioner of corporations its attorney upon
whom process can be served in any action against it, and this au-
thority of the commissioner continues "so long as any liability reo
mains outstanding the company in this commonwealth."
Acts Mass. 1884, c. 330. This statute is a re-enactment in sub-
stance of the act of March 6, 1878, which applied only to inl;jurance
l'lompanies. Acts 1878, c. 36, A law which requires a for-

corporation to .appoint an agent upon whom process may be
served, as a condition precedent to its right to transact business
within the limits of a state, is valid, and binding. Wilson v.
Seligman, ]44 U. S. 41, 45, 12 Sup. Ot. 541; Insurance 00. v. French,
18 How. 404; Ex parte Schollenberger, 96 U. S. 369, 374; Reyer
v. Association, 157 Mass. 367, 373,32 N. E. 469; Vallee v. Dumergue,
4: Exch. 290, 303; Copin v. Adamson, L. R. 9 Exch. 345, 355,
1 Exch. Div. 17. The supreme court of Massachusetts, in constru-
ing the act of 1878, held that the right to bring suit is not confined
to citizens of the commonwealth, but extends to nonresidents upon
contracts made outside of the state. In Johnston v. Insurance
Co., 132 Mass. 432, the. contention of the defendant was "that the
court will not, in the absence of express statute authority, enter-
tain jurisdiction of an action between a nonresident plaintiff .and a
foreign insurance company doin'g business in this state, upon a
contract made out of the state, and insuring property in another
state, where no attachment has been made, and no service had ex-
cept upon the insurance commissioner."
But the court, in reply to this proposition, said:
"It is true the statute does not in express terms provide for the maintenance

of such an action, nor does it pr<Jbibit its maintenance. The statute was not
framed for that purpose; its object is simply to provide for serving upon
such companies 'all lawful processes in any action or proceeding' against
them. The words, 'all lawful processes in any action or proceeding,' must
be held to include all actions which might lawfully be brought against a
com;:>any thus having a domicile of business in this commonwealth. It is
also true that the main purpose of the statute is to secure to our own citi-
zens the benefit of our laws and tribunals in regard to contracts made with
foreign insurance companies who do business in this state; and it contains
particular provisions which clearly indicate this general purpose. But It is
true of all our statutes, applicable to our own citizens, that their primary ob-
ject is the benefit of our own citizens, and the security and protection of their
rights. We have, however, always extended the privileges of our laws to
nonresidents, and opened our courts to their litigation, if the defendant can
be found here. Anc. Chart. 91, 192. And it was said by Chief Justice Chap-
man, in delivering the judgment in Roberts v. Knights, 7 Allen, 449, 452:
'It is consonant to natural right and justice that the courts of every civillzed
country should be open to hear the causes of all parties who may be resident
for the time being within its limits.' "

This decision places a nonresident plaintiff upon the same foot·
ing as citizens of Massachusetts with respect to suits brought
against foreign corporations under the act of 1884. The defend-
ant availed itself of the privilege of this law in April, 1890. So
far as the present question is concerned, it is immaterial when it
ceased to do business in the state. The important inquiry is
when it ceased to have any liability in the state; for, so long as
any such liability exists, it has consented to be sued here. There
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are now pending and undetermined in the courts of the state 13
suits against the defendant, to recover damages amounting to
about $30,000. These suits were brought in July, 1891, and the
present suit was brought December 29, 1891. The defendant hav-
ing agreed that its domicile here for the purpose of bringing suit
should last so long as any liability remains outstanding in the
state, and the supreme court of Massachusetts having held that a
nonresident in a transitory action could avail himself of the same
right which the citizens of the state possess, I see no escape from
the conclusion that the court has jurisdiction of this case, at least
while the suits in the state court remain undetermined, or until it
has been decided that at the time of the bringing of this suit the
defendant had no existing liabilities within the state. Plea in
abatement overruled.

CHISOLM et at v. CAINES et aI.
(Circuit Court, D. South Carolina. April 20, 1894.)

1. PUBLIC LANDS-STATE AS PROPRIETOR-SUIT AGAINST INDIVIDUALS-BURDEN
OF PROOF.
Where the state of South Carolina (which, as successor to the British

crown, represents the source of title to all lands within Its borders)
claims lands as against private parties, she is not. like an individual, re-
quired to prove her title in the first instance, the presumption being that
she is the proprietor until the contrary is shown; but if it is made to ap-
pear by the opposite party that the lands have been granted, either by the
crown of Great Britain or by the state herself, this presumption is over-
come, and the burden Is then upon the state to prove her title.

I. SAME-GRANTS BY STATE.
Marshes and mud shoals on the sides of harbors and streams, within

the influence of the tides, may be granted by the state to private parties,
when this can be done without interfering with the public rights of navi-
gation in the streams and harbors themselves; and, In South Carolina,
marsh lands of this character have always been treated as subject to
grant. But as to public, navigable streams, themselves, the sovereign
holds them In trust for the public use, and can make no valid grant there-
of, such as would hinder or impede the rights of the public therein. Illi-
nois Cent. R. Co. v. Illinois, 13 Sup. Ct. 110, 146 U. S. 456.

8. FEDERAL COURTS-RIGHTS OF STATE IN TIDE AND MARSH LANDS-LoCAL LAW.
The question as to the rights of the state of South Carolina In or over

marsh and tide lands upon the borders of the sea or its estuaries Is a
question of local law, to be determined by the decisions of the supreme
court of the state. Shively v. Bowlby, 14 Sup. Ct. 548, 152 U. S. I, fol-
lowed.

" BAME-NAVIGABLE STREAMS- RULE IN FEDERAL COURTS-STATE DECISIONS.
The question as to what Is or is not a public, navigable stream Is one

not of local or statute law, but of general law, as to which the federal
courts are entitled to exercise an independent judgment.

I. FEDERAL COURTS-STATE DECISIONS-RuLES OF PROPERTY.
Where the rights of a litigant in a federal court have arisen under de-

cisions of state courts establishing a rule of property which has since
been impaired or overthrown by a later decision of the state supreme
court, the fel1eral court will exercise its own judgment, without consider·
ing itself absolutely bound by the later decision.

.. NAVIGABLE STREAMS-TEST OF PUBLIC RIGHTS.
In determining whether streams and arms of the sea traversing marsh

lands are public, navigable waters, the test is whether they are, or are
capable of becoming, public highways; that is, a means, open to the pub-


