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anyone of these stockholders who have received dividends in the
result of the claim against any other stockholder? It is not con·
tended that, in any event, could a stockholder be made liable for
more than the amount of dividends received by him; therefore his
interest is entirely independent of the interest of every other stock·
holder receiving dividends.
Another proposition urged at the argument, which we will briefly

consider, is whether the remedies and rights of the parties and the
liability of the stockholders as fixed by the national banking act
Jl.re not exclusive. At common law the individual property of the
stockholder could not be subjected to the payment of the debts ot
JI. corporation under any circumstances. The liability to pay as-
sessments on stock, made by the comptroller, exists only by virtue
of the statute, and the assent of the incorporators to its provisions.
The liability for the assessment is maintained upon the ground,
and the sole ground, that in subscribing for a share of stock the
stockholder accepts the provisions of the statute, and takes the stock
charged with this statutory liability in case an assessment becomes
necessary, in the opinion of the comptroller, for the protection ot
creditors. So far as any assessment of the stock is concerned, the
liability of a stockholder is fixed and determined by the statute.
No provision is made for a proceeding of the character here sought
to be maintained, hence we think, if a bill is sustained at all, it
could only be sustained upon the ground that a stockholder, in sub-
scribing for the stock, took it charged with an express or continuing
trust. As to the directors, however, of whose alleged fraudulent
action complaint is made, the statute does provide a remedy in
section 5239, and we are inclined to the view that the method pro-
vided by the statute for enforcing a liability against the directors
is exclusive of other remedies, and that their liability can only be
enforced by the receiver acting under the direction of the comp-
troller, after the violation of the statute has been judicially deter-
mined by a court of the United States, and a forfeiture declared.
When this course is taken, they may be held liable in a personal and
individual capacity for all damages which the association, share-
holders, and other persons shall have sustained in consequence ot
their violation of the provisions of the statute. The demurrers to the
bill will be sustained, and the exceptions to the answers overl'uled,
and the bill dismissed.

DUNDY, District Judge., concurs.

..
NEW YORK, N. H. & H. R. CO. v. BLESSING.

(Circuit Court of Appeals, Second Circuit. April 16, 18915.)
.1. CONTBJBUTOUY NEGLIGENCE-CUOSSING HAII,HOAD.

B., a man of mature years and In possession of all his faculties, but some-
what hard of hearing, was walking from the south towards the tracksot
defendant's railroad, at a highway crossing, just after dusk. There was
nothing to Intercept his view after he came within a step or two of the
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lOutherly track, which was nearly five teet between the ralls- and seven,
teet distant from the northerly track. B. crossed the southerly track, and,
while on the northerly track, was struck by a train and killed. A witness
testified that he crossed the track, running quite fast, just in advance ot'
B., looked, and .saw no train. Another witness testified that he was drlv"
ing a truck towards the track, from the south, looked, and saw no train,.
and was about crossing, when he saw B. struck. Held, that It 'was not error
to refuse to Instruct the jury, as a matter of law, that B. was guilty of con.-
tributory negligence.

I. CrrARGING JURy·-IssUE NOT RAISED BY EVIDENCE.
The fireman and engineer of the ·train testified that they first saw B.,.

walking slowly towards the track, when the train was about 50 or 60 feet
away; that the bell was rung and whistle sounded, and the brakes applied,
and the train stopped as soon as possible. There was no evidence to con,..
tradlct defendant's evidence that the train was stopped as soon as possible-
\lfter B. was seen. Hdd, that It was error to Instruct the jury that, if the
engineer and fireman could bave discovered B. on the track In time to avoid
him, and did not, the defendant was guilty of negligence, there being no
evidence to which such Instruction could apply.
In Error to the Circuit Court of the United States for the South-

ern District of New York. .
This was an action by Karl H. Blessing, as administrator of Jacob

F. Blessing, against the New York, New Haven & Hartford Rail·
road Company, to recover damages for the death of the intestate,
alleged to have been caused by defendant's negligence. The plain.
tiff recovered a judgment in the circuit court Defendant brings
error.
Henry W. Taft, for plaintiff in error.
Ullo, Reubsamen & Cochran, for defendant in error,
Before WALLACE and LACOMBE, Circuit Judges.

WALLACE, Circuit Judge. This is a writ of error by the de-
fendant in the court below to review a judgment for the plaintiff
entered upon the verdict of a jury. The action was brought by
an administrator to recover damages for the death of Jacob l!'. Bless-
ing, who, it was alleged, was killed by the negligence of the defend-
ant. The issues upon the trial were whether the defendant was-
guilty of negligence, and whether the deceased was guilty of con-
tributory negligence.
It appeared in evidence that the deceased was struck and fatally

injured by the locomotive of a freight train while crossing the'
defendant's railroad at its interf!ection with a public highway. He
had approached along the highway from the south, on foot; had
walked across the first, or southerly, track of the railroad, and was
upon the second, or northerly, track when he was struck. The
accident happened in the early evening, shortly after dusk. Ao·
cording to sonie of the testimony, the freight train, which was com·
posed of 12 or 15 cars, was moving at a speed of 15 or 20 miles an
hour, and had given no warning of its approach by the ringing of a
bell, by a whistle, or otherwise. The deceased was familiar with
the crossing, was a man of mature years, and was in possession of
all his faculties, but was somewhat hard of hearing. He was alone.
There was nothing upon the railroad to intercept his view after he
came within a step or two of the southerly track. That track
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was nearly five feet between the rails, and was seven feet distant
from the northerly track. There was evidence tending to show
that the view of the track was intercepted by bushes and high land
until the road from the south reached the cro!'!-sing. How far
the deceased could have seen the train if he had looked in the di-
rection from which it came was a faet in dispute. According to
the testimeny of a surveyor, and other apparently reliable witnesses,
the view was unintercepted for a distance of several hundred feet.
But there was testimony to the contrary. A witness for the
plaintiff testified that he ran across the track running quite fast,
just in advance of the deceased; that before he crossed he looked
towards the east to see if any train was coming, and could see none;
that it was dark, and "there was a kind of curve there"; that he
had got a short distance beyond the track, something less than half
the distance to Hahn's house, when he looked back, and saw the
deceased just being struck by the locomotive. Hahn's house, ac-
cording to some of the testimony, was from 50 to 65 feet beyond the
railroad. Another witness, who was about crossing the railroad
from the south, driving a team and truck, testified that although
he looked for approaching trains he did not see or hear any, and
had got within two or three yards of the track, and was about to
(}rive over it, when he saw the deceased stricken down. The testi-
mony of these witnesses tended to prove that the train from the
east was not visible to a person crossing the track from the south
until very near; but whether this was because of the curve of the
track, or because the train was obscured by the high land· at the
sides of the track, and the headlight of the locomotive was not
burning, were left as matter.s of inference merely. The fireman
.·of the locomotive testified that as the train was approaching the
crossing, and when it was 50 or 60 feet away from it, he saw the
·deceased walking slowly towards the track, and that he notified the
,engineer, who was ringing the bell, and the latter immediately
sounded an alarm whistle and applied the air brake13. 'fhe train
ran about 150 feet beyond the crossing before it was brought to a
·stop. He said:
"When! first saw him (the deceased) he was just in the act ot going on

the track. I told the engineer just as soon as I laid my eyes on him. In
tact, I only just saw him for a moment."
The engineer testified that the deceased was about 25 or 30 feet

away when he first saw him. According to the testimony for the
defendant, the train was running about 12 miles an hour, and the
headlight of the locomotive was burning, and shone upon the track
100 to '200 feet in front of the train.
At the close of the evidence the trial judge was requested on be-

half of the'defendant: to instruct the jury to render a verdict in its
favor"because the evidence did :notestablish negligence on its
,part, and also because the evidence established, contributory negli-
genceupon the part of the deceased. ' This request was.denied by
the trial \judge, and error.ihasbeen assigned'oftheruliIig;
It has not been argued before us that1:he evidence did not justify

ilubmitting the question of the 'defendant's negligence to the jury,
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but it is contended that the evidence of the contributory negligence
of the deceased was such that it was the duty of the court to direct
a verdict for the defendant upon that ground as requested.
If the trial judge had granted the motion, which was made di-

rectly after the rendition of the verdict, to set aside the verdict as
contrary to the evidence, we should not have regarded it as an
unwise exercise of discretion; but he did not do so, and if there was
any evidence, however unsatisfactory it may have been, to support
the conclusion that the deceased was not guilty of contributory
negligence, we cannot rule that his refusal to direct a verdict for
the defendant was error. This court has no power to review the
decision of the court below in refusing to grant a new trial, based
upon the ground that the verdict was contrary to evidence. Steam-
ship Co. v. Anderson, 1 U. S. App. 176, 1 C. C. A. 529, 50 Fed. 462.
It is only when the evidence given at the trial, with all the in-
ferences that the jury can justly draw from it, is insufficient to sup-
port a verdict for the plaintiff, so that such a verdict if returned
must be set aside, that the court is justified in directing a verdict.
If upon any construction which the jurywere authorized to put upon
the evidence, or by any inferences they were authorized to draw
from it, the conclusion that the deceased was not guilty of negli-
gence can be justified, the defendant was not entitled to the in-
struction requested. Railroad Co. v. Stout, 17 Wall. 657. It is
undoubtedly true that the railroad is itself a warning, and that it
can never be assumed by a person about to cross one that cars are
not approaching, or that danger is not to be apprehended; and
we recognize to the fullest extent the doctrine that a person who is
about to cross a railroad track is bound to listen and look in order
to avoid danger, and if he fails to do so, or if doing so, and seeing
the danger, he persists in the attempt, he is guilty of negligence
which will defeat any recovery if he is injured. But, applying
these rules to the facts of the case in hand, we are unable to accede
to the conclusion urged upon us. We cannot ignore the considera-
tion that one who is about to cross a railroad has the greatest in-
centive to exercise ordinary prudence, and is not to be presumed
to be destitute of the ordinary instincts of self-preservation. Be-
cause men are sometimes reckless, we cannot assume that they are
generally so. There is no evidence to indicate that the deceased
was intoxicated, and none which is indisputable to show that he
did not look and listen as he approached the track. Two other
persons, having practically the same opportunities as he did for
observation and discovery of danger, according to the testimony,
used ordinary diligence and failed to discover it. If the jury
believed these witnesses,. as we must assume they did, they were
justified in inferring that there was some unexplained condition or
circumstance in the situation which prevented the train from being
seen or heard; and however improbable or incredible that testi-
mony may seem to have been, especially in view of the photographs
introduced in evidence, it was exclusively for the jury to credit or
reject it If the jury believed that these witnesses could not see
or hear the train, although they sought to do so, they were justified
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in assuming that the deceased, governed by the natural impull'les of
self·preservation, looked and listened as he approached the train,
and by reason of some unexplained cause, which prevented it from
being seen or heard by the others, was himself unable to see or hear
it. Whether the headlight was burning, whether the shade of the
high ground obscured the train, whether there was a wind that
deadened the noise of its approach, whether the noise of the truck
just behind the deceased prevented him from hearing the train,
whether, dazed by the sudden appearance of the train as he was
crossing the first track, he lost his presence of mind, and stepped
forward, instead of backward, were all matters of inference bear-
ing upon the question of the contributory negligence of the de-
ceased, with which it was the particular province of the jury to
deal, and which, if found in favor of the plaintiff, were sufficient
to explain the conduct of the deceased, and reconcile it with that of
an ordinarily prudent man under the same circumstances.
Error has also been assigned of an instruction given to the jury

on behalf of the plaintiff which was as follows:
"If the engineer or fireman of the defendant company could have discov-

ered the plaintiff's intestate on the track ,in time to have avoided injuring
him, and if the jury find that under the circumstances of this case the
engineer or his fireman on the train should have so discovered the plain-
tiff's intestate in time to avoid injuring him, but did not, the defendant
company was guilty of negligence, and the plaintiff should have a verdict,
provided he was not guilty of contributory negligence."

This instruction was excepted to on behalf of the defendant.
It was given pursuant to a request on the part of the plaintiff. We
think it was erroneous, and properly excepted to.
To instruct a jury upon assumed facts to which no evidence ap-

plies is error. Such instructions tend to mislead them, by with-
drawing their attention from the proper points involved in the
issue. "Juries are sufficiently prone to indulge in conjectures,
without having possible facts not in evidence suggested for their
consideration." Railroad Co. v. Houston, 95 U. S. 697, 703. The
instruction given could not in any respect have enlightened the jury
in reaching a just conclusion. On the contrary, it tended to divert
their minds from the real issues in the case. The facts were
either, as contended for by the plaintiff, that a pedestrian crossing
the track could not see or hear the train, or be seen by those in
charge of it, until it was close upon him; or, as contended for by
the defendant, that it was visible to a person looking for it for
several hundred feet beyond the crossing, and the deceased was
actually seen 50 or 60 feet away. In the one case the train could
not possibly have been stopp€.d in time to avoid striking the de-
ceased; in the other, those in charge of it had the right to assume
that he had noticed it, and would not step in front of it, until he
actually attempted to do so, when also it was too late to stop it.
There was not a scintilla of evidence to contradict the witnesses for
the defendant in the statement that the train was stopped as soon
as possible after the deceased was discovered, apparently intending
to cross the track, by the fireman. By asking for this instruction,
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the plaintiff injected into the real ,controversy a false and danger.
ous ingredient We cannot doubt that the instruction was preju-
dicial to the defendant ,This error should lead to a reversal of'
the judgment. The judgment is reversed.

HARDY v. KETCHUM et at
(Circuit Court of Appeals, Eighth Circuit. April 15, 1895.)

No. 499.

UNLAWFUL DETAINER-WHEN ACTION .LIEs.
A lessee, having the right to immediate possession under the terms

of his lease, cannot maintain an action of unlawful detainer in the
United States court in the Indian Territory, under the Arkansas statute
(Mansf. Dig. 3348), against a prior lessee from the same landlord, who-
is unlaWfully holding over after the expiration of his term. McCauley
v. Hazlewood, 8 C. C. A. 339, 59 Fed. 877, followed.

In Error to the United States Court in the Indian Territory.
C. L. Herbert and W. O. Davis. for plaintiff in error.
W. A. I&dbetter and S. T. Bledsoe, for defendants in error.
Before CALDWELL, SANBORN, and THAYER, Circuit Judges.

CALDWELL, Circuit Judge. This was an action of unlawful de-
tainer brought by J. G. Hardy, the plaintiff in error, against R. C.
Ketchum and Dock Ketchum, defendants in error, in the United
States court in the Indian Territory, to recover the possession of the
premises described in the complaint. The defendants interposed
a demurrer to the complaint, which raised the question whether a
subsequent lessee, who, by the terms of his lease, is entitled to the
p.ossession of the premises, can maintain unlawful detainer, under
the Arkansas statute in force in the Indian Territory, against the
former lessee from the same landlord, who is unlawfully holding
over after the expiration of his lease. The court below held that
in such a case the relation of landloird and tenant did not exist be-
tween the lessees from the common landlord, either expressly or by
implication, and that for that reason, the action of unlawful detainer
would not lie under the Arkansas statute, and rendered final judg-
ment on the demurrer in favor of the defendants.
On the authority of McCauley v. Hazlewood, 59 Fed. 877, 8 C. C.

A. 339, the judgment of the United States court in the Indian Ter-
ritory is affirmed.

YOUMANS v. MINNESOTA TI'l'LE INSURANCE & TRUST CO.
(Circuit Court, D. Massachusetts. March 26, 1895.)

No. 220.

1. FOREIGN CORPORATIONS-AcTION AGAINST-By NONUESIDENT - SERVICE ON
COMMISSIONER.
Under Acts Mass. 1884, c. 330, § I, providing that every foreign corpora-

tion having a place of business in the state shall. as a condition to doing


