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in its procurement, and thus justify its reformation. Caley v.
Railroad Co., 80 Pa. St. 363; Miller v. Railroad Co., 87 Pa. St
95; Hoffman v. Railroad Co., 157 Pa. St. 174 [27 Atl. 564]; Reilly
v. Daly, 159 Pa. St. 605 [28 Atl. 493]; Cullmans v. Lindsay (Pa.
Sup.) 6 Atl. 332; Cake v. Bank, 116 Pa. St. 264 [9 Atl. 302]; Jack-
son v. Payne, 114 Pa. St. 67 [6 Atl. 340]; Thomas v. Loose, 114 Pa.
St. 35 [6 Atl. 326]; Phillips v. Meily, 106 Pa. St. 536; Graver v.
Scott, 80 Pa. St. 88; Renshaw v. Gans, 7 Pa. St. 118; Rearich v.
Swinehart, 11 Pa. St. 240,

It is asserted that the doctrine of these cases is not that of the
common law, as administered in the federal courts; but no au-
thority for this is cited; and none is known to me.

It is urged that Cowles did not represent his company in this
respect. If he did not, the company took the benefit of his acts
—the contract and the $42,500, paid under it, obtained on the faith
of them; and it cannot therefore deny his authority. If he failed
to inform his principal he may have failed in his duty to it; but
the steamboat company is not responsible for this, and must not
suffer from it. The contract and reduction of security were the
fruit of the oral agreement which he induced, and his eompany
cannot take the fruit and withhold the price. There is no hard-
ship, whatever, in applying this familiar rule to the company. They
could lose nothing whatever by such vesting of the title. They
had no interest in retaining it; their lien afforded all the security
the title could possibly confer; while to the steamboat company
its possession was vital—with their security for advancements re-
duced to $25,000. The amount of reduction must now be lost if
the company can take the benefits of the contract and repudiate
the authority of its agent.

While T am impressed with the belief that the evidence is ad-
missible also on the ground of mutual mistake—if held to conflict
with the paper—it is unnecessary to consider this question, and
I will not, therefore, do so.

I intended to say in the proper place, but did not: that I attach
no importance to the builders’ insurance of the vessel. It does
not tend to shed light even on their understanding of the contraect at
that time. Their lien called for insurance as clearly as possession
of the title would.

A decree must be entered dismissing the libel with costs.

THE GEORGE W. CHILDS.
THE W. C. TANNER.

OWNERS OF THE GEN. GEARY v. THE GEORGE W. CHILDS and THR
W. C. TANNER.

(District Court, E. D. Pennsylvania. March 19, 1895.)
No. 83.

1. CoLLIBION—TOW WITH ANCHORED VESSEL—ACTS IN EXTREMIS.
A sloop which was anchored at night without a light up cannot com-
plain because & tow, which, without fault of her own, was brought into
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Immediate danger of collision, failed in the excitement of the moment
to drop her anchor or cut her hawser as soon as she might have done.

8. SAME—PRESUMPTIONS.

Where sufficient cause for a collision is found in a neglect of duty by
one vessel, it should be ascribed to that alone, unless other contributory
negligence is proved; but if it is shown that the other vessel had no
sufficient lookout it will be presumed that her negligence contributed to
the accident unless the contrary is proved.

8. SamME—INsUFFICIENT LOOKOUT—MASTER OF TUG.

The master of a tug stationed in her pilot house in charge of the wheel
is not a competent lookout, and is not in a proper place for that pur-
pose. There should be at least one person assigned exclusively to that
duty and stationed in the most favorable position for seeing, and an
alleged custom among tugs to have no lookout but the master is neo
excuse.

This was a libel by the owners of the sloop Gen. Geary against
the tug George W. Childs and the schooner W. C. Tanner, to re-
cover damages resulting from a collision.

J. Warren Coulston and Alfred Driver, for the Gen. Geary.
John F. Lewis, for the George W. Childs.

BUTLER, District Judge. On the night of November 11, 1892,
as the sloop passed down the Delaware river, near Chester, she
was run into by the schooner, then in charge of the tug, and
with her cargo was sunk. The night was clear, without moon,
and the tide ebb. ‘

The material questions raised are: Were the sloop’s lights up?
and was either the schooner or tug in fault? As respects the
first, the testimony is corflicting, and irreconcilable. After a care-
ful examination of it, my judgment is against the sloop. The
clear weight of the testimony justifies a conclusion that her lights
were not up.

Ag respeécts the second question, I have found more difficulty.
The sloop’s negligence did not of course, justify the collision if
it could be avoided by the exercise of proper care. The libelant
says it could have been avoided, and charges the respondent with
carelessness which tended necessarily and directly to produce it.
As respects the schooner the charge is not sustained. She ap-
pears to have been blameless. She had a proper lookout and fol-
lowed the tug as closely as she could. It is far from clear, if it
is even probable, that dropping her anchor, or cutting her hawser
earlier would have been serviceable. I believe, with her mate
Cunley, that neither would. But if a different conclusion were
justifiable she could not be blamed for the omission. Being placed
in a position of danger, without fault of her own, the sloop could
not complain that she failed in the consequent excitement to select
the best means of escape. As regards the tug the case is not so
~ clear. She is charged with negligence in failing to maintain a
proper lookout, and as a consequence in approaching too near the
sloop. Finding a sufficient cause for the collision in the latter’s
neglect of duty, it should be ascribed to this alone, unless other
contributory negligence is proved. If the charge against the tug
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is sustained by the evidence the necessary inference is that her
negligence contributed to the accident, unless the contrary is
proved. Is the charge so sustained? All the direct testimony
on the subject is from her witnesses—the master Horner—the
deck-hand Tracy, and the mate Jefferson. 'Their testimony is not
such as to inspire full confidence in their statements. They con-
tradict each other, and Tracy contradicts himself as well. Mak-
ing the most of what they say for the tug, it shows that her only
lookout, for some time before the collision, was the master, who
was stationed in the pilot house, and had charge of the wheel.
That this was not a proper lookout is clear, The station was not
the most favorable for seeing—especially low-down craft; and the
master in charge of the wheel, and of the navigation of the ves-
sel, was not a proper person to entrust with the duty. There
should have been at least one person assigned exclusively to this
duty, and stationed in the most favorable situation for seeing.
The subject has been so often considered by the courts, that it is
only necessary to refer to what is said in the cases cited. The
Ottawa, 3 Wall. 273; Haney v. Steam Packet Co., 23 How. 291-293;
Chamberlain v. Ward, 21 How. 548, 570; St. John v. Paine, 10 How.
585; The Genesee Chief v, Fitzhugh, 12 How. 443; The Ripple, 41
Fed. 63; The Myrtle, 44 Fed. 779; Oity of Philadelphia v. Gavag-
nin [10 C. C. A. 552], 62 Fed. 617. In the case last named, decided
by the court of appeals of this circuit, it is said:

“The evidence discloses the vital fact that the tugboat had no proper look-
out. It is true the mate declared that he was keeping a lookout in the
pilot house, but that is not a compliance with the duty imposed on the tug.
The officer in charge of the navigation of the vessel is not a competent
lookout, nor is the pilot house the place where the lookout should be
stationed. The lookout should be charged with no other duty, and in that

duty he should be actually vigilant, and continuously employed without hav-
ing his attention distracted by anything else.”

In this view of the law the conclusion is unavoidable that the
tug was guilty of carelessness, which directly tended to the colli-
sion—as directly as did that of the sloop; and in the absence of
satisfactory proof that it did not so contribute, it is reasonable
to infer that it did; indeed the inference cannot be avoided. Of
course it may be repelled by proof that it did not. On behalf of
the tug it is urged that the sloop could not have been seen earlier
than she was by the most vigilant lookout properly stationed. If
the testimony proves this, it follows that the failure to maintain
a lookout did not contribute to the accident. I do not think, how-
ever, that the evidence does prove it. The master says she could
not have been seen earlier. But he does not know. Had he
been differently stationed and devoting his attention exclusively
to ascertaining this fact he could tell us. But stationed in the
pilot house directly behind the mast, in charge of the wheel, and
engaged in “jabbering” as his mate says, who was “keeping him
company,” his statement that the sloop could not have been seen
earlier is unreliable. Besides he is not an impartial witness. The
mate Jefferson says he was not looking out for objects ahead, but
was engaged in conversation with the master and was thus in-
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terfering with a proper discharge of the latter’s duty. A lookout
should not be interested in anything whatever, but the perform-
ance of that duty. Conversation tends to divert his attention;
men instinctively and unconsciously look towards those with whom
they talk, and allow their minds to become absorbed in the con-
versation. This witness, Jefferson, says he did not see the sloop
till his attention was called to her; of course he would not, as
he was not looking forward. He saw her, however, when the
master directed his attention that way, and says she could not
then be seen with distinctness, but that he saw she was a vessel
with sails and seemed to be a sloop. How much further he could
have seen her he does not know, nor can we infer. The witnesses
from aboard the schooner did not see her until the tug gave
warning; but the schooner was 50 fathoms behind, with the
tug directly between her and the sloop, as the schooner’s look-
out testified, and also with whatever smoke the tug’s stack emit-
ted increasing the obstruction to the view. As soon as the tug
sheered the sloop was seen from the schooner. I believe the
tug should have seen her considerably earlier. The night was
favorable to seeing; the schooner’s sail was new and bright in
color; and I am convinced that she was not seen earlier only be-
cause of the tug’s neglect to maintain a proper lookout. The
statement that it is not customary for tugs to maintain a more vig-
ilant lookout than this tug had, is immaterial. The law deter-
mines their duty in this respect, and they cannot avoid it without
becoming responsible for the consequences. I will not pursue
the subject further. While I believe it to be clear that a proper
lookout would have discovered the sloop in time to keep off, it is
not necessary that this fact shall affirmatively appear, except as
a result of the inference stated. It is sufficient that the contrary
is not proved. In such case the presumption against the tug
stands. Each vessel was guilty, and equally guilty of careless-
ness which naturally tended to the accident, and each must there-
fore be held guilty of having contributed to its occurrence. It
can no more be ascribed exclusively to the negligence of the one
than the other. It cannot be said the sloop would have escaped
if her lights had been up. That cannot be known. Vessels with
lights up are frequently run into for want of proper lookout on
those approaching. As well might it be said that the absence of
the sloop’s lights is immaterial because the absence of a lookout
on the tug rendered them useless.

A decree must be entered sustaining the libel for half damages
and halif costs.



HAYDEN v. THOMFSON. 273

HAYDEN v. THOMPSON et al.
(Circuit Court, D. Nebraska. April 23, 1895.)

1. LaMITATION OF ACTIONS—RUNNING OF STATOTE—TRUSTS.

Where dividends were paid stockholders in a bank out of its capital
stock, if the dividends constitute a trust fund in the hands of the stock-
holders for the benefit of creditors, it i8 a constructive trust, and the
statute of limitations began to run against an action to recover such divi-
dends from the date of payment.

8, SAME—ACTION BY RECEIVER.

The statute of limitations runs against the right of a bank to recover
dividends paid to its stockholders out of its capital stock, either through
fraud or mistake, from the date of payment, and, when an action by
the bank to recover such dividends would be barred, an action by a re-
ceiver on behalf of creditors is also barred.

8. EQUITY—JURISDICTION—ADEQUATE REMEDY AT LAW.
The receiver of a pational bank cannot maintain a bill in equity against
its stockholders to recover dividends illegally paid them out of its capital
stock, as they may be recovered in an action at law.

4. SAME—PLEADING—MULTIFARIOUSNESS,

Equity cannot entertain jurisdiction of a bill by the receiver of a na-
tlonal bank against its stockbolders to recover dividends illegally paid
them out of its capital stock, on the ground of preventing a multiplicity
of suits, as such a bill is multifarious, one stockholder having no interest
in the claim against another.

5. NatioNAL BANKING ACT—ILLEGAL DIVIDENDS—LIABILITY OF DIRECTORS.
The remedy against directors of a national bank provided by Rev. St
§ 5239, for violations of the national banking act, is exclusive, and their
liability for declaring and paying dividends out of the capital stock of
the bank can be enforced only by the receiver acting under the direction
of the comptroller, after the violation of the statute has been judicially
determined, and a forfeiture declared.

Bill in equity by the receiver of the Capital National Bank of
Lincoln, Neb., to recover dividends paid to stockholders.

Mr. Lamberson and Mr. Harvey, for plaintiff.

Mr. Flansburg, Mr. Ames, Mr, Hall, Mr. Magoon, and Mr. De-
weese, for defendants.

Before DUNDY and RINER, District Judges.

RINER, District Judge. The bill in this case is filed by the
receiver of the Capital National Bank of Lincoln against the stock-
holders of the bank to recover dividends paid by the bank to the
stockholders at different times from its organization until the bank
became insolvent, in Januoary, 1893.

The principal allegations of the bill, briefly summarized, are that
from the date of its organization up to the date of its failure the bank
did a large business, and received large sums of money on deposit;
that its expense account was large, and from the date of the organiza-
tion to the date of the failure it met with and sustained great losses
in business, and that by reason of these losses the capital stock be-
came and was greatly impaired; that at no time since its organiza-
tion had there been any earnings or profits in any given year; that
notwithstanding the fact that there were no net earnings or profits
from wh}g; a d3ivi<}t;nd could be declared, the directors, for the
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