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.at law, and was tried by jury as such, a writ of error was the ap-
propriate mode of bringing the record into this court 'fhe appeal
in this case will therefore be dismissed.

ROUSE v. CLOUGHLEY.
(Circuit Court of Appeals, Eighth Circuit. March 22, 1895.)

No. 539.
In ElTorto and Appeal from the Circuit Court of the United States for the

District of Kansas.
T. N. Sedgwick, for plaintiff in elTor and appellant.
F. H. Foster and W. B. Glasse, for defendant in error and appellee.
Before CALDWELL, SANBORN, and THAYER, Circuit Judges.

CALDWELL, Circuit Judge. This case is on all fours with the case of
Rouse v. Hornsby (decided at the present tel'm) 67 Fed. 219, and Is IltIirmed
-on the authority of that case.

CLARK v. NATIONAL BENEFIT & CASUALTY CO.
(CirCUit Court, E. D. Missouri, E. D. April 20, 1895.)

No. 3,812.
1. CoNTRAOTS-MEASURE OF

The N. Ins. Co., a corporation of Wisconsin, was negotiating for 8
license from the insurance department of' Missouri to do business in
that state. "",'hile such negotiations were pending, it made a contract
with plaintiff to employ him as Its general agent in Missouri and eer·
taln other states, when its license had been obtained. Such contract
was to be terminable by either party on 30 days' notice. There was con·
siderable delay in securing the "license from the insurance department,
and, two months after the making of the contract, plaintiff sued the N.
00. for damages, claiming a breach of the contract by its failure to
prosecute with due diligence its application for license. Upon the trial,
the court instructed the jury that they could only allow such sum as
damages as would be a fair compensation to plaintiff for the reasonable
value of bis services from the date when the N. Co., by reasonable
efforts, might have obtained its license, to the time when the action was
brought. Held, that the plaintiff was not entitled to any 1U0rc ample
measure of damages.

,. SAME-TERMINATION.
Held, further, that as the Institution of plaintiff's suit was either an

acceptance of a termination of the contract by defendant, or a declara-
tion of plaintiff's purpose to terminate it; plaintiff was not entitled to
damages beyond the commencement of his suit.

'8. SAME-BREACH.
It seems that the plaintiff was not entitled to claim that there had

been a breach of the entire contract, by reason of the defendant's renun·
ciation or inability to perform.

This was an action by W. Clark against the National
Benefit & Casualty Company to recover damages for the breach of
a contract The jury gave plaintiff a verdict for $238.26. Plain-
tiff moved for a new trial.
The defendant was organized as a corporation under the laws of the

'state of Wisconsin, for the purpose of doing a fidelity, guaranty, and acci·
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dent insurance business. Desiring to extend Its work Into the states of
Missouri, Arkansas, Louisiana, and Texas, it sought, first, an admission
into the state of Missouri, and while its officers were here for the purpose
of procuring a license, pursuant to the statutory regulations of the state of
Missouri, from the insurance commissioner of that state, and before making'
an application to him, the plaintiff claims that said omcers employed him
as a general agent to represent said company and to solicit business in its
line for it, within the above specified territory, agreeing to pay. him for his·
services 30 per cent. of the premiums upon aU contracts of insurance ob-
tained in that territory. The date of this agreement is fixed at about the
17th of January, 1894. The defendant denies that any absolute agreement
was made with plaintiff, but says the contract was conditioned upon the
future fact of getting a license to do business in those states. The nature
and circumstances of its making, as testified to by plaintiff, seems to imply
the same thing. It was agreed, if the contract was made, that it contain
11 provision entitling either party to determine it after giving 30 days' notice-
of an Intention so to do. The breach complained of is that the defendant
"has failed and refused, and still fails and refuses, to comply with the
insurance laws of this or any other state assigned to plaintiff, or obtain a
license to legally do business therein." The evidence shows that on the
very date at which plaintiff claims the contract to have been made, and
after the making of the contract, assuming that a positive agreement was
reached, the officers of the defendant company went to the insurance depart-
ment, and there made application for admission to do business. The appli-
cation was not then entertained or acted upon by the insurance department on
Rccount of the absence of that particular officer whose duty it was to attend to·
matters of that character. On the return of such omcer, the application
was taken up, and an objection was found to certain securities which were
deposited with the insurance commissioner of Wisconsin, and the defendant
was required to change such securities (amounting in all to about $20,000),
and SUbstitute in lieu of them other securities which would be approved
by the insurance department of Missouri. The deposit required by the laws
of the state of Wisconsin for an insurance company doing business of the
character which this was authorized to do was $100,000. The law of Mis-
souri is substantially the same; but, because of a certain feature in the
charter of the defendant company, the insurance commissioner of Missouri
exacted a deposit of $200,000. The evidence shows that, so far as a com-
pliance with the demand of the insurance department of Missouri to sub-
stitute other securities instead of those objected to, the defendant's omcers
set about with reasonable diligence to comply with that demand. It, in
various ways, also, and through several officers and agents, endeavored to
persuade the insurance commissioner of Missouri that a deposit of $100,000
was all that the law of the state of Missouri reqUired. This contest was
bandied back and forth until, fillally, the insurance commissioner of Mis-
souri receded from his position, and held that the amount of the deposit
was sufficient, and finally, in the latter part of October, 1894, admitted the
defendant company to do business in Missouri, not, however, until he had
required it to renounce the right to do a certain character of business
which its charter authorized, or might be construed to authorize, it to do.
The cOl'l'espondence showed some iJ:llpaticnce upon the part of the plaintiff
at not being able to get to doing busineHs for the company in the state of
Missouri, and that the defendant endeavored to assuage that impatience by
saying that it would in a short time obtain the necessary permit, urging
the plaintiff to hold on. Finally, the plaintiff notified the defendant timt,
by its failure to prosecute with reasonable diligence its suit to procure the
license in the state of Missouri, it had broken tbe contract, and that he
would sue for damages; and hence he instituted this action, on the 17th
day of March, 1894. The jury returned a verdict for the plaintiff in the
[Vum of $238.26. Plaintiff files a motion for a new trial.

Reynolds & Harlan, C. A. Powers, and Geo. H. Shields, for plain-
tiff.
Boyle & Adams, for defendant.
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PRIEST, District Judge (after stating the facts). The chiej,
subject of contention upon this motion for a new trial is as to
the proper measure of the damages. The jury was told that they
could only allow such a sum as would be a fair compensation to the
plaintiff for the reasonable value of his services from and after
that date, when the defendant, by its reasonable efforts, ought and
could have obtained permission to do business in the territory al-
lotted to him up to the date upon which this suit was brought.
The jury have found a positive contract to have been made on
the 17th of January, 1894. Suit was brought the 17th of the en-
suing March, and the jury awarded the plaintiff the sum of $238.26.
The plaintiff contends that the legal rule for the computation

of his damages as given to the jury was too limited and narrow;
that if not entitled to recover the full value of his contract, as for
a complete and indivisible breach, he should, at least, have been
entitled to recover such damages as had accrued down to the time
of the trial. The rule of law to be applied to the estimate of
damages for a rescission or breach of contract may differ according
to the varying terms of each particular agreement. The end to
be attained by juridical inquiry is compensation to the aggrieved
partY,-a compensation based upon reasonably proximate, cel'
tain, and demonstrable consequences, not upon speculation or possi-
bility or indefinite probability. Either one of the rules invoked
by the plaintiff may be just when an appropriate state of facts ex-
ist for their befitting application. But there are confessedly many
eases in which they could not at all be utilized with any degree
of justness or advantage.
Let us take the first of the two rules claimed by the plaintiff,-

namely, that the entire contract was broken, and he was entitled
to have its full value awarded in damages,-and see how it would
work with the particular facts of this case. The contract has no
definite duration of time' for its continuance, no fixed period
for its expiration. By its terms it might be concluded by either
party upon 30 days' notice. Neither party up to the time of the
trial had given such notice, unless we hold the bringing of the
suit to be the equivalent of such notice,-a matter to which we
shall give some attention later on. In order to calculate the value
of the contract, we must have, as one of the essential factors for
computation, a definitive term of duration. Without it the result
would be speculation, pure and simple. Upon the supposition that
the contract might continue for two or three years, an award might
be made of its value for that time; and, rightfully and according
to the very letter of the contract, the defendant could conclude its
operation 30 days after the trial. The very character of the agree·
ment precludes the application of that principle. With not less
force does the want of proof of the nature of the injury repel its
application. The plaintiff did no work under the contract of an
extent and character that would afford an index or reasonably defi·
nite criterion by which to measure the profits he would derive un-
der the workings of the contract. It not only devolves upon the

to establish the violation of the agreement, but he must
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be able to give some certain data which may with reasonable accu-
racy be employed to estimate such damages as are computable and
recognized as such by the law. Unless this be done, the plaintiff
can only recover nominal damages. Besides, the facts of this case
bring it within the rule of renunciation of executory contracts upon
notice of an intention not to perform; the unreasonable neglect to
obtain license to do business standing for such notice.
The engagement in this case was evidently prospective, antici-

pating that the defendant would with reasonable industry proceed
to obtain the legal permits to do insurance business in the speci-
fied territory. The contract was therefore of an executory nature,
and the most that can be claimed for the failure of the defendant
in respect of its neglect to obtain license is that it was notice of
refusal to perform the undertaking. We doubt whether this much
can be claimed for it under the facts in evidence, but, inasmuch
as the defendant has not complained of the verdict, it is unneces-
sary to analyze the transaction to determine its accurate legal effect.
The plaintiff then invokes the much-contested rule that where one
of the parties to a contract of an executory character, before the
time for performance, renounces it, or places himself in an attitude
of impossibility of performance, the other may treat such action as
a breach, and sue at once as for a breach of the entire contract,
although the time when he might require performance had not yet
arrived. This view rests upon the reasoning and precedent of the
case of Hochster v. De la Tour, 2 EI. & Bl. 678, and has never been
approved or followed by the supreme court of the United State",
All the intimations of that court are in opposition to such a rule.
Thus, in Smoot's Case, 15 Wall. 36--46, Mr. Justice Miller, speak'

ing for the court, said:
"As between Individuals, the Impossibillty which releases a man from th(l

obligation to perform his contract must be a real impossibility, and not a
mere inconvenience. And, while such an impossibility may release the party
from liability to suit for nonperformance, it does not stand for performance,
10 as to enable the party to sue and recover as if he had performed."

In the subsequent case of Dingley v. Oler, 117 U. So 490, 6 Sup.
Ct. 850, the disposition of the court, though not deciding the ques-
tion, appears to be strongly in sympathy with the views of the
supreme court of Massachusetts, so ably expressed in Daniels v.
Newton, 114 Mass. 530, upon a careful consideration of the more
prominent of the preceding cases. The views of the Massachusetts
court in the case supra appear to me to be more consonant with
reason and the spirit of the law, and would in this case preclude
any recovery by the plaintiff, upon the idea of a recovery as for a
breach of the entire contract.
What has been said upon this branch of the plaintiff's conten-

tion applies with equal force to his claim for damages down to the
date of the trial. This additional observation may here be made:
While the contract provided that either party might determine it
upon 30 days' notice, this mode is not exclusive of all others, or,
if exclusive, would not preclude either party from waiving it and
accepting another in its stead, or as its equivalent. The plaintiff

v.67F.no.2-15
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chose to regard the failure of the to qualify for business
in the states allotted to him as a determination or final refusal to
carry out the contract, and thereupon instituted his suit. This
was virtually an acceptance of that mode of ending the contract,
and a waiver of the notice expressed in the contract. Upon the
other hand, if the defendant did not, by its dilatoriness, intend to
break and terminate the agreement, the suit by the plaintiff was
a declaration upon his part of a purpose of present and summary
annulment, and, if accepted by defendant, he cannot complain.
Under no aspect of this case, in my opinion, was plaintiff enti·

tIed to an ampler rule for the assessment of damages. than that
given to the jury. If error was committed in' the charge, it was
against the defendant, not now complaining, and not the plaintiff.
A review of the case has persuaded me that the plaintiff should
have been nonsuited on the issue of a breach of the contract, to
demonstrate which :i.s now unnecessary, or, having proven the
breach, his damages should have only been nominal.

BUENA VISTA PETROLEUM CO. v. TULARE OIL & MINING CO. et al.
(Circuit Court, S.D. California. April 8, 1895.)

No. 559.
PUBLIC LANDS-LISTING TO STATE-AcT CONGo JULY 2, 1862.

The act of the secretary 01' the interior in certifying and Ustlng to a state
the lands selected by It under Act Congo July 2, 1862, donating lands In aid
01' colleges 01' agricultural and mechanic arts, which act excludes from the
grant all mineral lands, is a conclusive determination that the lands so
listed and certified were such as to be within the terms 01' the grant, and
such determination cannot be questioned collaterally In a suit involving
title to the lands.

'I.'his was a suit by the Buena Vista Petroleum Company against
the Tulare Oil & Mining Company and others to quiet com·
plainant's title to certain lands. The complainant excepted to the
answer of some of the defendants.
William Grant, for complainant.
Samuel Minor and Houghton, Silent & Campbell, for defendants.

ROSS, District Judge. This is a suit in equity brought to
quiet the complainant's alleged title to certain subdivisions of
what were public lands of the United States. as against the adverse
claims of the defendants. In the bill is set out a deraignment of
the title claimed by the complainant. It is therein averred that
by the act of July 2, 1862, entitled "An act donating public lands
to the several states and territories which may provide colleges
for the benefit of agricultural and mechanic arts" (12 Stat. 503),
congress granted to the state of California 150,000 acres of the
public lands of the United States, and that under and by virtue
of that act of congress, and pursuant to state legislation enacted
to take the benefit of the grant, the agent of the state of Cali·


