
ROUSE V. HORr;SBY. 219

:and separately presented, asked, and refused by the court, to which
ruling exception was taken, were properly refused. The defend-
ants then excepted to specified portions of the main charge given
by the court. We find no error in the rulings of the court, either
as to the charges given or refused, and the judgment of the court
below is affirmed.

ROUSE T. HORNSBY. Intervener (two cases).

(Circuit Court ot Appeals, Eighth Circuit. March 4, 1895.)

Nos. 488 and 489.
'I. NEGLIGENCE-'-FELLOW SERVANTS-KANSAS STATUTE.

The Kansas statute (1 Gen. St. Kan. par. 1251) which abrogates the
rules ot the common law regarding the negligence of a fellow servant
applies to receivers operating railroads, as well as to railway companies.
Hornsby v. Eddy, 5 C. C. A. 560, 56 Fed. 461, approved.

2. PRACTICE-INTERVENING PETITlON-MoDE OF TRIAL.
Where an intervening petition is filed in a chancery sult, setting up

against the receiver appointed in such suit a cause of action at law, It
is proper to direct the trial ot the Issues raised by such petition. by
jury.

:8, SAME-MODE OF REVIEW.
The determination of such issues, so hied, Is properly reviewed by

writ of error, and not by appeal.
•• NEGLIGENCE-COLLISION OF TRAINS.

A collision between two of the defendants' trains operated by their
agents while going at full speed in opposite directions on the same track
Is sufficient evidence of negligence.

In Error to the Oircuit Oourt of the United States for the Dis-
trict of Kansas.
Appeal from the Oircuit Oourt of the United States for the Dis-

trict of Kansas.
This was an intervening petition filed by John E. Hornsby in the

foreclosure suit of the Mercantile Trust Company against the Mis-
souri, Kansas & Texas Railway Oompany, seeking to recover for
personal inj uries from George A. Eddy and Harrison O. Cross, the
receivers appointed in the foreclosure suit. A demurrer to the
petition was sustained, but the decision was reversed on appeal
(5 C. C. A. 560, 56 Fed. 461); and the cause was then tried by a
jury, and a verdict rendered for the intervener for $15,000. Henry
C. Rouse, the substituted receiver, brings the case to this court,
both by appeal and writ of error.
T. H. Sedgwick, for plaintiff in error.
Nelson Case and W. B. Glasse (W. D. Atkinson, on the brief), for

intervener.
Before CALDWELL, SANBORN, and THAYER, Circuit Judges.

CALDWELL, Circuit Judge. In the foreclosure suit of the Mer·
.cantiJe Trust Oompany against the Missouri, Kansas & Texas Hail·



220 FEDERAL REPORTER, vol. 67.

way Company, commenced in the United States circuit court for
the district of Kansas, George A. Eddy and Harrison C. Cross were
appointed receivers of the road and property of the defendant com-
pany, and invested with the usual powers of receivers of railroads.
John E. Hornsby, the intervener and defendant in error, was in
the employ of the receivers as train baggageman, and on the 3d day
of June, 1891, while on a train in the discharge of his duties, re-
ceived personal injuries in a head-on collision between the pas·
senger train on which he was working and a freight train. The
collision resulted from the negligence of the conductor and en-
gineer in charge of the freight train. The defendant in errol"
filed his petition of interventiouin the foreclosure suit in which the
receivers were appointed, to recover damages from the receivers
for the personal injuries he received in the collision.' A demurrer
to this petition was sustained by the circuit court, and the petition
dismissed, whereupon the intervener brought the case, by writ 01
error, into this court, where the judgment of the circuit court was
reversed, and the cause remanded, with directions to overrule the
demurrer to the intervening petition, and proceed with the trial and
decision thereof. The contention of the defendants in error in that
case (plaintiffs in error in this) was that paragraph 1251, vol. 1, Gen.
St. Kan. 1889, did not apply to railroads operated by receivers, and
that, as the intervener's injuries resulted from tlle negligence of his
fellow servants, the receivers were not liable therefor; but this
court held the statute cited applied as well as to receivers operating
a railroad as to a railroad company, and that in Kansas, under this
statute, the fact that the injury resulted from the negligence of a
fellow servant was no longer available as a defense, either to a
receiver operating a railroad or to a railroad company. Hornsby v.
Eddy, 5 C. C. A. 560, 12 U. S. App. 404, and 56 Fed. 461.
After the cause was remanded to the circuit court, the plaintiffs

in error moved that it be referred to a "master, with instructions to
find and report on both the law and the facts," and the defendant
in error moved that a jury be impaneled to try the issue. The
court denied the motion of the plaintiffs in error, and ordered a jury
to be called to try the case. There were a verdict and judgment
for the intervener, and the defendants sued out this writ of error.
An elaborate brief is filed by the plaintiffs in error in support of the
contention that the section of the Kansas statute referred to does
not apply to receivers operating a railroad, and that as to them
the fellow-servant rule of the common law still obtains. This ques-
tion was carefully considered when this cause was first here. We
are all entirely satisfied with the result then reached.
While the intervening petition was filed in a chancery suit, it had

no relation to any equitable issue in that case, and presented only
a cause of action at law, which the court very properly impaneled
a jury to try. For all practical purposes, it was an action at law
against the receivers, and the circuit court did right in treating it
as such. The plaintiffs in error preferred several requests for in-
structions which were refused, and excepted to the instructions



ROUSE iI. HOHNSBY. 221

given. The instructions which the plaintiffs in error asked the
court to give, so far as they are good law, are embodied in the
charge of the court. That portion of the charge of the court ex-
cepted to relates to the measure of damages. The charge on this
subject is in the usual and customary language. The elementt.
that go to make up the damages in such cases are as well known to
the jury as to the judge. It is a very plain, practical matter, and
it is difficult to perceive what more the court can profitably tell
the jury than that, in estimating the damages, they will take into
consideration the age of the plaintiff, his physical condition before
and after the injury, the wages or income he was capable of earning
before the injury, and the extent and probable duration of the loss
of his earning powers resulting from the injury, and that they may
include in their assessment of damages a fair and reasonable
compensation for the physical pain suffered by the plaintiff as the
result of his injury. This was in substance what the court told
the jury. These are the very lines the jury, as practical, sensible
men, would pursue in estimating the damages, without any in-
structions from the court. They are based on common sense, and
are matters of common knowledge. It is neither desirable nor
"afe to indulge in too much detail and refinement in charging a
jury as to what they shall and shall not take into consideration in
aesessing the damages in this class of cases. Too much detail and
reftnement serve to confuse and mislead the jury, rather than to
enlighten them. The law does not require it, and the jury does not
need it. Railway 00. v. Needham, 3 O. O. A. 129, 10 U. S. App.
339, and 52 Fed. 371.
Som-e exceptions are taken to the instructions given, and to the

refusal of the court to give others, on the question of the defend-
ants' negligence. On this question, the charge of the court was
more favorable to the defendants than they had any right to ask.
The court should have told the jury that a collision between two
(Yf the defendants' trains, operated by their agents, while going at
full speed, in opposite directions, on a single track, was sufficient
evidence of negligence on the part of some of the defendants' serv-
ants. The time will probably never corne when a collision result-
ing from an attempt to have two trains going at full speed, in oppo-
site directions, pass each other on the same track, will not be held
to be negligence, in law.
The court is asked to reverse the case on the ground that the

damages assessed by the jury ($15,000) were excessive. The jury
is the tribunal appointed by law to assess the damages in such cases,
and their finding upon that question is conclusive in this court.
The judgment of the circuit court is affirmed.
This cause was brought here by both writ of error and on appeal,

the defendants being in doubt Fhether this court would treat the
intervening petition, setting up a legal demand accruing against
the receivers, as an action at law or a suit in equity. As the in-
tervening petition set up a cause of action exclusively cognizable
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.at law, and was tried by jury as such, a writ of error was the ap-
propriate mode of bringing the record into this court 'fhe appeal
in this case will therefore be dismissed.

ROUSE v. CLOUGHLEY.
(Circuit Court of Appeals, Eighth Circuit. March 22, 1895.)

No. 539.
In ElTorto and Appeal from the Circuit Court of the United States for the

District of Kansas.
T. N. Sedgwick, for plaintiff in elTor and appellant.
F. H. Foster and W. B. Glasse, for defendant in error and appellee.
Before CALDWELL, SANBORN, and THAYER, Circuit Judges.

CALDWELL, Circuit Judge. This case is on all fours with the case of
Rouse v. Hornsby (decided at the present tel'm) 67 Fed. 219, and Is IltIirmed
-on the authority of that case.

CLARK v. NATIONAL BENEFIT & CASUALTY CO.
(CirCUit Court, E. D. Missouri, E. D. April 20, 1895.)

No. 3,812.
1. CoNTRAOTS-MEASURE OF

The N. Ins. Co., a corporation of Wisconsin, was negotiating for 8
license from the insurance department of' Missouri to do business in
that state. "",'hile such negotiations were pending, it made a contract
with plaintiff to employ him as Its general agent in Missouri and eer·
taln other states, when its license had been obtained. Such contract
was to be terminable by either party on 30 days' notice. There was con·
siderable delay in securing the "license from the insurance department,
and, two months after the making of the contract, plaintiff sued the N.
00. for damages, claiming a breach of the contract by its failure to
prosecute with due diligence its application for license. Upon the trial,
the court instructed the jury that they could only allow such sum as
damages as would be a fair compensation to plaintiff for the reasonable
value of bis services from the date when the N. Co., by reasonable
efforts, might have obtained its license, to the time when the action was
brought. Held, that the plaintiff was not entitled to any 1U0rc ample
measure of damages.

,. SAME-TERMINATION.
Held, further, that as the Institution of plaintiff's suit was either an

acceptance of a termination of the contract by defendant, or a declara-
tion of plaintiff's purpose to terminate it; plaintiff was not entitled to
damages beyond the commencement of his suit.

'8. SAME-BREACH.
It seems that the plaintiff was not entitled to claim that there had

been a breach of the entire contract, by reason of the defendant's renun·
ciation or inability to perform.

This was an action by W. Clark against the National
Benefit & Casualty Company to recover damages for the breach of
a contract The jury gave plaintiff a verdict for $238.26. Plain-
tiff moved for a new trial.
The defendant was organized as a corporation under the laws of the

'state of Wisconsin, for the purpose of doing a fidelity, guaranty, and acci·


