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was anything in the requirement of his duty which required him,
while the train was going at that point under steam, to be out on
the middle of it. Tt was not the province of the witness to de-
termine whether he had done his duty; that was essentially the
right of the jury. After the facts were laid before them, it was
properly left to them. Elder v. Coal Co., 157 Pa. St. 499, 27 Atl
545. The same remarks apply in a general way to the question
which Thompson, the flagman, was not allowed to answer. He
was, in effect, asked to take all the facts and surroundings of the
case into consideration, and draw a conclusion which, if material to
the issue, it was the duty of the jury alone to do.

Taking the charge and the points together, no error was commit-
ted in laying down the measure of care required of the defendant
company. . In the charge the attention of the jury was called to
the fact thatl the plaintiff was traveling on a freight train, and that
in taking passage thereon he accepted the usual 1n01dents of such a
train. The court said:

“The law does not, indeed, exact from railroad companies all the care and
diligence which the human mind may possibly conceive, nor such as will
render the transportation of passengers free from all peril. It does not
require, for instance, steel rails and granite ties, because they are more:
lasting and less liable to decay than iron and wood. Nor upon freight
trains, although passengers may be carried upon them at intervals, must
there be air brakes, bell ropes, or a brakeman upon each car. But the law
does require everything necessary to the security of the passenger, whether
upon freight or passenger trains, and reasonably consistent with the busi-
ness of the carrier, and the means and conveniences employed. This rule
applies irrespective of any distinction made by the company in the char-
acter of its trains. Under it, however, when a passenger upon a freight
train accepts and takes passage, he acquiesces in all the usual incidents of
a freight train, managed by prudent and competent men.”

This instruction in the general charge was as favorable as the:
defendant could ask for, and, taking the general language of the
pointg in connection with this specific application of the law to.
the facts of the case, the court committed no error in its submission
in that regard. After a careful examination, we are of opinion the
case was fairly submitted to the jury, and the judgment must be-
affirmed, with costs.

[ N

TREXAS & P. RY. CO. v. BARRETT.
(Circult Court of Appeals, Fifth Circuit. February 5, 1895.)
No. 226.

1. NEGLIGENCE—DEGREE 0F CARE REQUIRED.

Those who use and control such agencies of power and danger as a-
locomotive, charged with steam to propel trains of cars, must use such
a measure of care and skill as will bear proportion to the conseguences-
liable to follow from the want thereof.

2. BAME—RESPONSIBILITY OF MASTER.

Plaintiff, a foreman employed in the yard of defendant railway com-
pany, was injured by the explosion of a locomotive standing in the yard.
Plaintiff's duties had notbing to do with the locomotive. It appeared:
that the explosion was due to the defective condition of some of the-
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stay bolts in the bofler, and there was evidence tending to show that
such defects might have been discovered by proper inspection. The court
instructed the jury, in substance, that the master is not the insurer of
the safety of his engines, but is required to exercise only ordinary care.
such as a prudent man would use, to keep them in good repair; and
that if the jury believed that the boiler which exploded was defective,
and the defendant’s servants, by reasonable care, might have known of
such defects, then the defendant would be responsible. 1t refused to
give instructions, asked by defendant, to the effect, in substance, that
if the defendant used ordinary care in the selection of the engine, and
in the selection of a competent man to inspect it, and such inspector
negligently failed to discover or report the defects in the engine, the de-
fendant would not be liable. Held no error.

In Error to the Circuit Court of the United States for the North-
ern District of Texas.

This was an action by W. K. Barrett against the Texas & Pacific
Railway Company, to recover damages for personal injuries. The
plaintiff recovered a judgment in the circuit court for §3,800. De-
fendant brings error.

The defendant requested the court to give the jury the following instruc-
tions: “(1) You are instructed that if you believe from the evidence that
defendant used ordinary care in the selection of the engine in gquestion, and
used the same eare in the selection of a competent man to inspect it and
keep it in reasonably safe condition, and if you believe from the evidence
that the person so employed to inspect said engine and keep it in repair did
exercise ordinary care in its inspection and keeping it in good condition,
you will find for the defendant. (2) You are instructed that if the defend-
ant used due care in the selection of the inspector, Stevenson, and exer-
cised reasonable supervision over him, and that said Stevenson negligently
failed to properly inspect the engine in question, so that in consequence of
such failure on his part the explosion in question oceurred, his omission of
care would be the negligence of a fellow servant, for which the defend-
ant would not be responsible, (3) You are instructed that if you believe
from the evidence that the defendant originally provided a reasonably
safe engine, and that it used reasonable care to employ a competent in-
spector to keep said engine in repair, and that it used reasonable super-
vision to see that such inspector performed his duty, you will find for de-
fendant. (4) You are instructed that the presumption is that the defend-
ant performed its duty in respect to furnishing a reasonably safe engine,
and in respect to keeping same in reasonably safe repair, and that it de-
volves upon the plaintiff to establish by a preponderance of the evidence
that defendant failed to discharge its duty either in supplying such engine
or in keeping it in good condition. (5) Defendant asks the court to instruct
the jury herein to return a verdict for the defendant.” The above special
instructions, which were separately presented and asked, the court refused,
and the defendant excepted.

The court charged the jury at the request of defendant as follows: “You
are instructed that the master is not the insurer of the safety of its en-
gines, but is required to exercise only ordinaty care to keep such engines in
good repair, and if he has used such ordinary care he is not liable for any
imjury resulting to the servant from a defect therein not discoverable by
such ordinary care. You are instructed that the mere fact that an injury is
received by a servant in consequence of an explosion will not entitle him
t0 a recovery, but he must, besides the fact of explosion, show that it re-
sulted from the failure of the master to exercise ordinary care either in
selecting such engine or in keeping it in reasonably safe repair. You are
Instructed that a railway company is not required to adopt extraordinary
. tests for discovering defects in -machinery, which are not approved, practica-
ble, and customary; but that it fulfills its duty in this regard if it adopts
guch tests as are ordinarily in use by prudently conducted roads engaged
i like business and surrounded by like circumstances.” And in its general
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charge as follows: “In this case the jury are instructed that plaintiff sues
defendant for twenty thousand six hundred ($20.600) dollars damages,
which he says he has suffered by reason of injuries inflicted on him at
Fort Worth, Texas, on February 19, 1893, by the explosion of a locomotive
engine operated by defendant. Plaintiff in his pleadings says that said en-
gine and its boiler were defective, in this: That many of the stay bolts in
the boiler were broken, and that bands of many of the stay bolts were
worn and corroded by rust; that the sheets of many parts of said engine
and its boiler were corroded and eaten away by rust; that said defects in
said engine and boiler were known to defendant before said explosion, or
could have been known had it exercised proper care in the inspection there-
of. (2) Plaintiff says that by the explosion of said boiler he was seriously
and permanently injured in and about the legs, hips, shoulders, spine, ete.
That as a result of said injury plaintiff suffered, now suffers, and will con-
tinue to suffer all his life under physical and bodily pain and great mental
anguish. That he has expended $500 on account of his injuries. That when
injured he was earning $100 per month. That since said injuries, and by
reason thereof, he has been unable to pursue any business in the line of his
occupation. (3) A railway is bound to use ordinary care to furnish safe ma-
chinery and appliances for use by its employés in operating its road, and,
if ordinary and reasonable care is not exercised by the company to do this,
it would be responsible for the injuries to its servants caused by such neg-
lect. The neglect of the servant to whom the company intrusted such duties
is the neglect of the master. By ‘ordinary care’ is meant such as a prudent
man would use under the same circumstances. It must be measured by the
character and risks of such business; and where such persons, whose duty
it is to repair the appliances of the business, know, or ought to know by
the exercise of reasonable care, of the defects in the machinery, the com-
pany is responsible for his neglect. (4) If the jury believe from the evi-
dence, under the foregoing instructions, that the boiler which exploded and
injured the plaintiff was defective and unfit for use, and that defendant’s
gervants, whose duty it was to repair such machinery, knew, or by reasona-
ble care might have known, of such defects in said machinery, then such
neglect upon the part of its servants is imputable to the defendant, and if
said boiler exploded by reason of said defects, and injured the plaintiff, the
defendant would be responsible for the' injuries inflicted upon plaintiff, if
plaintiff in no way, by his own neglect, contributed to his injuries. (5) An
employer of labor, in connection with machinery, is not bound to insure the
absolute safety of the mechanical appliances which he provides for the use
of his employés, nor is he bound to supply for their use the best and safest
and newest of such appliances, but is bound to use all reasonable care and
prudence for the safety of those in his service, by providing them with
machinery reasonably safe and suitable for use, and the like care devolves
upon the master to keep it in repair. (6) The burden of the proof is on the
plaintiff throughout this case to show that the boiler and engine that ex-
ploded were improper appliances to be used on its railroad by defendant;
that by reason of the particular defects pointed out and insisted on by
plaintiff the boiler exploded and injured plaintiff. The burden is also on
plaintiff throughout to show you the extent and character of his sufferings,
and the damages he has suffered by reason thereof. You must also be sat-
{sfied that plaintiff was ignorant of the defects in the boiler that caused
its explosion (if the evidence convinces you that such were the case), and
that he did not by his negligence contribute to his own injury.”

On the 19th day of February, 1893, W. K. Barrett, the appellee, who was
plaintiff in the court below, was in the employ of the Texas Pacific Railway
Company in the capacity of a night fireman of a switch engine, then and
there in use in the yards of sald company at Ft. Worth. On the night ot
that day the company, by its employés, placed upon a track upon said yard
a locomotive engine, with steam up, to take out a train. While appellee was
standing near this engine in the yard it exploded, blowing him a consid-
erable distance from the place he was standing. He was struck by a part of
the engine’s jacket, scalded, and was seriously and permanently injured.
He alleges that said explosion and injury to him were caused by defendant's
negligence in failing to furnish a safe and suitable engine, and that the

¥
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explosion of sald engine resulted from the defective, weak, and unsafe con-
dition in which it was at and before the explosion. It is charged that many
of the stay bolts in the boiler of said locomotive were broken; that it was
out of repair; that the heads of many stay bolts were corroded by rust,
and that the boiler could not bear and stand the pressure of steam; and
that the defendant, at and before the time of the explosion, was and had
peen negligent and careless in not properly Iinspecting and causing the
boiler on said engine to be properly repaired; and that the defendant knew,
or ought to have known, that the engine was in a dangerous and unsafe
condition. The defendant company answers by a general denial, and says,
if the plaintiff was injured as he claims, it resulted from and was caused
by the negligence of his fellow servants; and, further answering, it avers
that it exercised due care in the selection »f the engine alleged to have ex-
ploded, and in keeping it in a reasonably safe condition and good repair; that
it used due care in the selection, employment, and retention of competent and
skillful servants to inspect said engine from time to time, and to keep same
in good repair, and that to such servants was committed the inspection of
said engine, and the keeping ¢f same in good condition and repair, defendant
exercising over them such supervision and control as to render reasonably
sure the faitbful and efficient performance of said duties, and that defendant
used all the care that the law required in respect to the procurement and
keeplng in good condition and repair said engine; and this defendant is ready
to verify. Further answering herein, defendant avers that the person to
whom it committed the duty of inspecting said engine, and keeping same in
good repair and condition, carefully inspected same, and kept same in good
repalr and condition; and this defendant is veady to verify.

T. J. Freeman, for plaintiff in error.
W. 8. Simkins, for defendant in error.

Before McCORMICK, Circuit Judge, and BRUCE ar.d TOUL-
MIN, District Judges.

BRUCE, District Judge (after stating the facts). The leading
fact in the case is the explosion of the boiler while the locomotive
was at rest, standing in the yard of the company, with no extra
pressure of steam, waiting to take out a train. How is this ex-
plosion to be accounted for? Can it be done on the theory of
inevitable accident, which prudence and care could not reasonably
have guarded against? Effects like this must have a cause, and
the science of physics is in aid of an effort to discover the cause.
Soon after the explosion a number of persons, whose testimony
is in the record, came upon the yard where the explosion took
place, and made examination of the pieces and broken fragments
of the boiler, and their testimony tends to show, if it does not
fully establish, that the boiler of the locomotive at the time of the
explosion, and for a considerable time before that, was and had
been in a weak and unsafe state, by reason of the condition of the
stay bolts, many of which had been broken before the explosion,
some of them for a long time before, as appeared from their rusted
and corioded condition. It also appears that there are well known
modes of testing the condition of stay bolts in a boiler engine,
and the testimony is to the effect that, if any of these tests had
been properly applied to the boiler within a reasonable time be-
fore the explosion, the true condition of the stay bolts would have
been discovered. It is true there is some conflict in the testi-
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mony of the witnesses for the plaintiff in the court below and
the testimony of the defendant’s witnesses, but it was submitted
to the jury, and the question here’'is whether the finding of the
jury was had under proper instruction from the trial judge as to
the law of the case.

The plaintiff in the court below, appellee here, was, at the time
of the injury complained of, an employé of the defendant com-
pany, but not in any way in charge of that particular Jocomotive
upon which the boiler exploded. He was standing near this en-
gine at the time in the discharge of his duties to the c¢ompany,
and the question arises as to the measure of duty the defend-
ant company owed him under the circumstances. A locomotive
charged with steam to propel trains of cars is a dangerous ma-
chine, and the duty imposed upon the defendant company which
it owed to its employés is that due care should be used; that it is
kept and maintained in a safe and proper condition; and the
measure of skill and care required of those who use and control
such agencies of power and danger must bear proportion to the
consequences liable to follow from the want of such care and skill.

In Hough v. Railway Co., 100 U. 8. 218, the court, after stating
the general rule exempting the master from liability to a servant
for injuries caused by the negligence of a fellow servant, say:

“But the obligation still remains to provide and maintain in suitable condi-
tion the machinery and apparatus to be used by its employés, and the obliga-
tion the more important and the degree of diligence the greater in proportion
to the danger which may be encountered. Those, at least, in the organiza-
tion of the corporation who are invested with controlling or superior au-
thority in that regard represent its legal personality. Their negligence, from
which injury results, is the negligence of the corporation. The latter cannot,
in respect of such matters, interpose between it and the servant, who has
been injured without fault on his part, the personal responsibility of an
agent who, in exercising the master’s authority, has violated the duty he
owes, as well to the servant as to the corporation.”

Other authorities might be cited in which the principles applica-
ble to cases of this character are announced and applied. Railroad
Co. v. Herbert, 116 U. 8. 647, 6 Sup. Ct. 590; Railroad Co. v. Ross,
112 U. 8. 377, 5 Sup. Ct. 184; Railroad Co. v. Daniels, 152 U. 8. 688,
14 Sup. Ct. 756.

In the case last cited the court says, quoting with approval:

“The law is well settled, both here and in England, our mother country,
that the employer should adopt such suitable implements and means to carry
on the business as are proper for that purpose,. * * * If, by reasonable
care and prudence, the master may know of the defect In the machinery
which he operates, it is his duty to keep advised of its condition, and not
needlessly expose his servants to peril or danger.”

There may seem to be some want of harmony in the decided
cases upon this subject. The language of courts in the opinions
delivered is sometimes shaded by the facts in the particular case
then under consideration, and thus may sometimes give rise to an
apparent difference in the rules applied when none really exists.

The charges Nos. 1, 2, 3, 4, and 5, requested by the defendant,
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and separately presented, asked, and refused by the court, to which
ruling exception was taken, were properly refused. The defend-
-ants then excepted to specified portions of the main charge given
by the court. We find no error in the rulings of the court, either
-as to the charges given or refused, and the judgment of the court
below is affirmed.

ROUSE v. HORNSBY, Intervener (two cases).
(Clrcuit Court of Appeals, Eighth Circuit. March 4, 1895.)
Nos., 488 and 489.

1. NEGLIGENCE--FELLOW SERVANTS—EKANSAS STATUTE,

The Kansas statute (1 Gen. St. Kan. par. 1251) which abrogates the
rules of the common law regarding the negligence of a fellow servant
applies to receivers operating railroads, as well as to railway companies.
Hornsby v. Eddy, 5 C. C. A. 560, 56 Fed. 461, approved.

3. PracricE—INTERVENING PETITION—MODE 0OF TRIAL.

Where an intervening petition Is filed in a chancery suit, setting up
against the receiver appointed in such suit a cause of action at law, it
is proper to direct the trial of the issues raised by such petition by
jury.

‘8. 8aMg—MopE OF REVIEW.

The determination of such issues, so tried, is properly reviewed by

writ of error, and not by appeal.

4. NEGLIGENCE—COLLISION OF TRAINS,
A collision between two of the defendants’ trains operated by their
agents while going at full speed in opposite directions on the same track
is sufficient evidence of negligence.

In Error to the Circuit Court of the Uunited States for the Dis-
trict of Kansas.

Appeal from the Circuit Court of the United States for the Dis-
trict of Kansas.

This was an intervening petition filed by John E. Hornsby in the
foreclosure suit of the Mercantile Trust Company against the Mis-
souri, Kansas & Texas Railway Company, seeking to recover for
personal injuries from George A. Eddy and Harrison C. Cross, the
receivers appointed in the foreclosure suit. A demurrer to the
petition was sustained, but the decision was reversed on appeal
(5 C. C. A. 560, 56 Fed. 461); and the cause was then tried by a
jury, and a verdict rendered for the intervener for $15,000. Henry
C. Rouse, the substituted receiver, brings the case to this court,
both by appeal and writ of error.

T. H. Sedgwick, for plaintiff in error.
Nelson Case and W. B. Glasse (W. D. Atkinson, on the brief), for
intervener.

Before CALDWELL, SANBORN, and THAYER, Circuit Judges.

CALDWELL, Circuit Judge. In the foreclosure suit of the Mer-
cantile Trust Company against the Missouri, Kansas & Texas Rail-



