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this connection that the testator did not provide that the language
should be taken in its popular sense or meaning, but in its ordinary
sense or meaning; that is to say, in the sense in which it was
generally used. There is another reason for limiting the inquiry
as to the meaning of the testator to the language of the will. The
only method by which the owner of property can make disposition
of it to take effect after his death is by will, which must be made
in writing, and executed according to the requirements of the stat-
ute. It is not possible, therefore, to import into a will any intent
manifested otherwise than in the manner required by law to effec-
tuate a testamentary disposition. The exception will be sustained.
Counsel for complainant called attention to the fact·· that two of

the defendants (Susan W. Longworth and John L. Stettinius) have
answered denying the averment to which the exception was taken,
as.well as the averment that the complainant is the child of Eliza
J. Flagg, and claimed that as to them the exception could not be
sustained, no matter what the court might see fit to do as to the
excepting defendants. In support of this proposition they cited
1 FosL FQd. Prac. § 68, and Story, Eq. PI. 270. The court said
that it was true that exceptions must be taken before answer.
'fhe defendants who have answered have not joined in the exceptions;
but the exceptions having been taken by defendants who have not
answered, and having been sustained, the averment excepted to goes
out of the bill, and cannot be relied on against any of the defendants.
The rnle referred to is a rule of practice, but it is not to be so applied
as to retain in the bill, for any purpose, averments which the conrt
has held, upon proper exceptions, to be scandalous and impertinent.

ROBINSON v. ALABAMA & G. MANUF'G CO. et aL
(Circuit Court, N. D. Georgia. september 14, 1894.)

L FORECLOSURE DECREE-REVERSAL AFTER SALE-PETITION-RIGHTS 01' PuR.
CHASER.
Where a foreclosure decree has been reversed upon appeal alter we

ot the property, It is tutile for the purchaser to contend In the lower
court, as against a motion for restitution, that the ground upon which _
the reversal was based would not have been entertained by the appel-
late court, if certain matters which occurred at the trial, and which
were claimed to operate as a waiver ot defendants' rights, had been in-
corporated Into the record and brought to the attention of the appellate
court; for the reversal must operate to Its tull extent, irrespective ot the
grounds upon which it was based•

.. SAME-ESTOPPEL BY CONDUCT OF COUNSEL.
The tact that counsel for the defendant in a toreclosure suit was pres-

ent at the sale, and gave an opinion that the title thereby acquired
would be good, and the further fact that he then represented certain of
the mortgage bondholders, and accepted for them the amounts due -on
their bonds, held not to operate as an estoppel against the detendant,
whereby the latter would be prevented trom claiming a restitution ot the
property In case the foreclosure decree was subsequently reversed OD
appeal. •

I. SAxE-RESTITUTION AS AGAINST ASSIGNEE OF PURCHASER.
A corporation whose property was sold under a foreclosure decree,

whl.ch was afterwards reversed, helll entitled to restitution, not only &8
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against a corporation for which the property was purchased at the sale,
but also as against a third corporation, to which the stock of Lile pur-
chasing corporation was afterwards assigned; lt appearing that the prin-
cipal member of the purchasing committee was the active officer in both
of the latter corporations, and in fact represented both of them in all
matters occurring subsequent to the sale.

L SAME-RESTITUTION AND RESALE.
A decree foreclosing a trust deed given to secure bonds was reversed

the property had been sold. The court thereupon ordered a restitu-
tion, on condition, however, that defendant should repay the purchase
money within a time stated. The condition was not complied with, and
the purchasers remained in possession. In the meantime It was ascer-
tained by further proceedings that part of the bondholders were entitled
to have their lien enforced. Held, that the court could not then make
an order confirming the original sale, but that, as the purchasers at that
sale must be considered to have taken the property subject to the lien
of the bonds last found entitled to enforcement, a resale must be ordered,
and that the court would, by proper orders, control the proceedings so
as to fully protect the rights of all parties in the distribution of the funds
arising from the second sale.

This was a suit by J. J. Robinson, trustee, against the Alabama
& Georgia Manufacturing Company, the Huguley Mallufacturing
Company, and William T. Huguley, to foreclose a trust deed given
by the first-named company to secure an issue of bonds. The
property covered by the deed was, at the time the suit was brought,
owned by the Huguley Manufacturing Company, which had acquired
it at a judicial sale under proceedings in a state court, subject to
the mortgage above referred to. In the present suit a decree of
foreclosure was heretofore entered by this court. 48 Fed. 12. An
appeal was allowed, but was not prosecuted, and no supersedeas
bond was given within the time allowed by law. Subsequently,
however, an appeal was allowed without supersedeas; but between
the allowance of the first and second appeals the property was sold
under order of this court. Afterwards the circuit court of appeals
rev.ersed the decree ordering the foreclosure and sale. 6 O. C. A.
79, 56 Fed. 690. Defendants have now moved for a restitution of
the property.
John M. Chilton, Allen Fort, and John C. Reed, for movants.
B. F. Abbott, C. A. Abbott, and Dorsey, Brewster & Howell,

ilontra.

NEWMAN, District Judge. This is a motion for restitution of
.property sold under a decree of this court, which was subsequently
reversed. The sale was under a decree of foreclosure of a mort-
gage or deed of trust, at the suit of J. J. Robinson, trustee, for
certain bondholders, whose bonds were secured by the mortgage
or deed of trust. An appeal was allowed on motion of counsel
who represented the corporation in the foreclosure pro-
ceeding, on the 28th day of July, 1892. This appeal was not prose-
cuted, and no supersedeas bond was given before the expiration of
the time allowed by. law for supersedeas. Subsequently, to wit,
on November 21, 1892, on motion of other counsel, who came into
the case, an appeal was allowed without supersedeas. The assign-
ment of errors was filed, and appeal bond for costs was given.
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Between the allowance of theftrst and second appeals the prop-
erty was advertised for sale, and was sold by a commissioner ap-
pointed by the court, and the property purchased by L. Lanier and
others, as trustees for the bondholders. Ten thousand dollars in
cash was paid into the hands of the commissioner, being the amount
required by the decree to be paid in cash,. in the event the property
should be purchased by the bondholders. The sale was on the
first Tuesday in September, and on the 16th day of September the
sale was confirmed. On the hearing in the circuit court of appeals
the decree of this court was reversed. 6 O. C. A. 79, 56 Fed. 690.
After the reversal, and the receipt of the mandate to this court of
the appellate court, motion was made by counsel for the Huguley
Oompany for restitution of the property sold as above set forth. A
question of considerable difficulty is presented by this motion, and
it has been carefully and fully argued by counsel for the movants
and for the purchasers, and has been fully and elaborately discussf>d
in briefs furnished the court since the oral argument.
It is contended, in the first place, that the ground upon which

the right to reversal was placed by the appellate court would not
have been entertained by that court, if what had occurred in this
Murt as to that matter had appeared in the record. The difficulty
about that is that whatever may have occurred in this court, and
as to hpw far it may have operated as a waiver on the part of the
defendant company to have an accounting of the bonds which
came within the ruling of the court as to nonpayment of interest
coupons, it did not appear in the record, and the appellate court
knew nothing of it, and the judgment of that court was that by
the failure to have such accounting the decree foreclosing the whole·
issue of the bonds was elToneous. So the argument that this
should influence the discretion of the court here in the matter of
restitution cannot be considered. The judgment stands reversed,
and the reversal is just as effectual for the purposes of the motion
now under consideration as if it had been upon the ground that
the court erred in not allowing, as a matter of law, the three days
of grace claimed by defendants in addition to the six months pro-
vided in the contract
It is next claimed that the action of the Huguley Manufacturing

Oompany, and especially of its counsel of record and in court, was
such, in connection with the sale of the property, at the sale, and
on the confirmation of the same, as to estop it from claiming resti-
tution of the property sold. Even if counsel for the Huguley Oom-
pany could bind it by an express agreement that there should be
no subsequent appeal and no subsequent effort to recover the
property, no act is proven on the part of counsel which goes to this
extent The opinion of the leading counsel for the defendant, given
at the sale or about the time of the sale, that the title acquired
at the sale would be good, is no more than the opinion of any other
lawyer as to the legal effect of the proceedings. His presence at
the sale has no greater effect, and certainly his representing
there certain bondholders, and accepting for them the amount due
on their bonds, cannot in any way operate as an estoppel against
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the Huguley Manufacturing Oompany. On the whole, I see noth-
ing whatever in the facts set up here which is sufficient to operate
as an estoppel against the right of the Huguley Manufacturing
Oompany to make and prosecute this motion for restitution.
The next and principal question is as to how far the holders, at

present, of this property are protected by the sale and the proceed·
ings with reference to the property which occurred subsequently.
It appears that after the purchase of the factory property by
Lanier and others, as trustees for the bondholders, certain bond-
holders were not willing to come into the scheme of reorganization
which the bulk of the bondholders had assented to, and it was
necessarY to pay them, in cash, the pro rata amount which their
bonds would be entitled to, from the price realized at the sale.
Then a new corporation was organized, called the "Galeton Ootton
Mills," and holders of bonds, secured by the mortgage under which
the property had been sold, were given stock in the new corpora-
tion, the total amount of such stock amounting to '65,000. Bonds
for an equal amount were issued and delivered to such persons by
the Galeton Ootton Mills. The stock was all transferred by the
various holders of it to the Westpoint Manufacturing Company,
which appears to be now the holder of it. The authorities are
somewhat in conflict as to how far a sale, by virtue of a judgment
which is subsequently reversed, conveys title which will be protected
against a motion for restitution after reversal. It is contended
here, and mainly on the authority of the case of Marks v. Oowles,
61 Ala. 299, that not only will such restitution be ordered as be·
tween the parties to the case, and as against the plaintiff when
he purchased, but also as against the assignee of a party who pur-
chases. It is contended, and it is so held in the case named, that
the party who purchases at such a sale gets only a defeasible title,
and can convey no greater title to the assignee than he himself
obtains. The doctrine of this case would unquestionably require
an order of restitution here. The correctness of the rule stated
in that case is indorsed in Freem. Judgm. § 484. The question of
the right to restitution of the property when there has been a
reversal of a judgment, by virtue of which a sale is made, has
been several times before the supreme court of the United States.
The last case to which attention has been called, or which has been
found, is the case of Fuel Co. v. Brock, 139 U. S. 216, 11 Sup. Ot.
523; and, while that was a case where it had been held that the
judgment was one which the circuit court had no jurisdiction to
grant, still former decisions of the supreme court are cited and
somewhat discussed. These cases, as well as the cited case by the
supreme court, seem unquestionably to hold that restitution will
be granted on a reversed judgment as between parties. The con-
clusion of the opinion is as follows:
"Tbe same doctrine Is sustained In the several state courts of the 001JD.

try, all recognizing the power of the court whose judgment Is set aside on
its own motion, or reversed by order of an appellate tribunal, to direct
restitution, so far as practicable, of all property and rlgbts wblcb have been
lost by the erroneous judgment."
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It is urged on behalf of the purchasers of this property that,
"'here there has been a sale under an execution by a commissioner
acting under a judgment valid and subsisting at the time, a good·
and unassailable title is conveyed thereby to a party who purchases
equally with strangers. The principal case relied on in the argu-
ment of this contention is the case of Oanal 00. v. Gordon, 2 Abb.
(U. 8.) 479-488, Fed. Oas. No. 13,189, decided by Justice Field,
and the case to which he refers, and from which he quotes, of
Parker v. Anderson, 5 T. B. Mon. 455. As to the case decided by
Justice Field, it is replied that in Galpin v. Page, 18 Wall. 350,
Justice Field, in delivering the opinion of the court, by the lan-
guage he used, showed his own doubt as to the correctness of the
views expressed in Canal 00. v. Gordon, supra. An examination
of the case shows this to be true, and it seems entirely clear that
Justice Field did not intend to adhere to the views expressed by
him in the Canal 00. Case. The other authorities are not in line
with what appears to be the great weight of authority on this
subject,-indeed, with decisions of the supreme court of the United
States, which all seem to be to the effect that, as between parties,
restitution will always be awarded where the judgment by virtue
of which the sale was made has been reversed. This ruling would
unquestionably extend to such beneficiaries as bondholders who are
represented in the proceeding by a trustee, where the bondholders
are the purchasers. So that it must be taken as established by
undoubted authority, and indeed by controlling authority, that res-
titution would necessarily be directed in this case as against the
bondholders who originally purchased the property at thp. sale.
Now, has there been such change in the title to the property as

will protect it against restitution to the Huguley Manufacturing
Oompany, the original owner? There would be no difficulty what-
ever, as to the Galeton Ootton Mills as it was originally organized,
with the stock in the of the bondholders who purchased at
the foreclosure sale. The real trouble is that the holding of the
stock is changed from these parties to the Westpoint Manufactur-
ing Company. The Westpoint Company is not a party here,
but the fact of the transfer of the stock has been put in evi-
dence on the hearing of this motion by the Galeton Cotton Mills
for the purpose of showing that its stock had gone into other
hands, and that the parties to this case are not the real owners
of the stock, and consequently of the property. L. Lanier appears
by the evidence to be the president of the Galeton Cotton Mills,
and secretary and treasurer and active official, so far as this trans-
action is concerned, of the Westpoint Manufacturing Oompany. He
was also the principal member of the purchasing committee for
the bondholders, and he is quite a large holder of the stock also
of the Westpoint Company. It cannot be said, therefore, that
there is such alienation of this property to a stranger-to one new
to the transaction-as would make it necessary to go in this case
to the extent that the supreme court of Alabama went in the case
of Marks v. Oowles, supra. But the truth seems to be, as is urged,
that L. Lanier, who was the principal person acting in the purchase,

v.67E.no.2-13
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was In all subsequent transactions ,the representative of buyer and
seller,-of assignor and assignee. I am not prepared to take issue
with the doctrine of Marks v. Cowles, supra, but it Is unnecessary,
in the opinion of the court, to invoke it in this case; as under the
peculiar facts shown here, while restitution will involve some com-
plications and some difficUlty, perhaps, in its practical enforcement,
I feel itmy duty, upon the repayment of the cash paid by purchasers,
to direct it. Before any order is made in this matter, however, it
will be necessary,probably, to hear counsel as to its terms and
conditions. It may be proper to add that, in the opinion of the
appellate court directing a reversal of this case, this language is
used: ."It is obvious that there was such substantial error in that
finding as must, on appeal,vitiate all subsequent proceedings." The
record in the appellate court showed the sale and the confirmation
of the sale, and the language used clearly indicates that the pro-
ceedings, up to the time of the purchase by Lanier and others as
representatives of the bondholders, in the opinion of that court,
were annulled by its judgment of reversal.

(March 9, 1895.)

In an opinion filed on 8J motioD' for restitution in this case on the
14th day of September, 1894, it was stated that :it would probably be
necessary to hear counsel before framing a decree. Counsel were
subsequently heard, and a decree entered as follows:
"The matter of framing the proper order or decree, under the opinion of

the court of file in the matter of restitution, came on to be heard by the
court, and after 'argument of counsel thereon, on the various aspects of
Mid matter as suggested by counsel, and on consideration thereof, it is
considered, ordered, and decreed: (1) That the motion of defendants that
they have restitution of the property described in the petition, and which
was sold under the decree of this court, as shown by the record, be granted
on condition that they deposit with the register of this court, within thirty
days from this date, the sum of ten thousand dollars, the same being the
sum paid into this court by L. Lanier, A. T. Dallas, and J. T. Kirby, the
purchasers of said property. (2) The motion of said defendants, the Hugu-
ley ManUfacturing Company et aI., to refer the question of mesne profits
arising from the use and operation of the property since the sale in connec-
tion with the amount to be paid into court as a condition to restitution, in
order that the one may be offset against the other in case it shall appear
that mesne profits have accrued, is denied. (3) The motion of counsel for
complainant, that the condition of restitution should be that defendants
asking restitution should give bond and security that the property on a ra-
MIe should bring as much as it sold for at the first sale, is also denIed."

The judgment of the court was that restitution should be made
only on condition that the amountof money paid into court by the pur-
chasers should be repaid to them before possession would be restored.
As stated in the opinion alluded to, the effect of the judgment of re-
versal was not only to set aside the decree, bUt, as it seemed, to an-
nul subsequent proceedings. Still, when the purchasers of the prop-
erty paid into court the $10,000, they paid it under a decree valid and
subsisting at that time, and they really paid the money for the ben-
efit of the Huguley Manufacturing Company. The money was paid
into court, and paid out for costs due by them, and on their debts, and
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they received. the benefit at it. Certainly not to require repayment
to the purClhasers of this amount before restitution would seem to be
inequitable. This much is stated now, as it was stated orally at the
time of rendering the decree for restitution, for the purpose of mak-
ing understood what is now said on the proceeding at present be-
fore the court.
In accordance with the' decision of the apj>ellllite court, after en-

try of the mandate, the original suit for a foreclosure, standing open
by the reversal for further action, was referred to a master, WIllo
made his report, and certain exceptions to it have been overruled i
the exceptions really being to the same effect as the questions raised
by the Huguley Manufacturing Company, on their application for
restitution. The case is now ripe for a decree of foreclosure of the
mortgage as to such of the bonds as the master finds did not accept
their interest at the time of the default, in January. The Huguley
Manufacturing Company failed to comply with the condition in the
order for restitution, by paying the $10,000, and there has cOIlse-
quently been no restitution. As a result, the possession of the pur-
chasers has not been disturbed, and the serious question is as to
what-decree should now be entered beyond the decree foreclosing the
mortgage for the amount of the bonds reported by the master. It
is contended for the complainants that there should be a decree con-
firming the original sale and the title in the purchasers; and, on the
other 'hand, that the only decree the court can, enter is a decree for
the resale of the propertj. The argument for the former position is
that the court having by its order for restitution provided that such
restitution should only be made on condition, and such.condition nQt
having been complied with, it leaves the purchasers in the rightful
possession 'of the property, and that no sale of the property which
would be effective could now be made. For the latter position the
contention is that if, by the decree of reversal of the appellate court,
all proceedings subsequenttothe rendition of the original decreewere
annulled, the title to the property in question, as a result, fails, and
there is nothing for the court to do but to appoint a commissioner
and sell it again. This presents a very difficult question. The case
is in an anomalous situation. 1.'Ihere is some force in the contention
that, in view of the former ruling of the court, restitution could only
be had on condition that the noncompliance with that condition left
the title to the property in the purchasers, and that they are entitled
to a decree confirming such title. On the oifuer hand, the argument
is that the motion for restitution is a mere application to have pos-
session of property restored, and does not necessarily affect the title,
but is simply to determine the right to possession. But the court is
now rendering a decree, giving judgment, and fixing a lien on the
property in controversy for the amount of the bonds reported by the
master in default, for which the mortgage may be properly fore-
closed under the rulings of this court and of the appellate court,
with interest thereon. Now, what shall be done with this judgment?
That it is necessary that a decree at foreclosure should be rendered all
parties to the case agree. It will determine that a lien on this prop'
9rty enm and has existed all along for the amount reported .by
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the master. Such being the situation, is it material to determine the
exact status of the purchasers as to title or possesaion? In the pecu-
liar condition· of the case, they hold it certainly subject to the lien of
the mortgage for the amount to in this new decree now to
be entered.... The defendant company claims that it has the right
to have this property sold under a valid decree. Perhaps it has.
Certainly iIlo harm can· accrue to these purohasers if the amount of
the debt outstanding, and which theycontrol, is as they state it,
and the value of the property such as they contend. All this can be
determined, however, and the rights .,of all parties protected, by the
direction Wlhich will now be given to the case. There is but one prac-
tical course, and that is to provide, in the present decree, for the ap-
pointment of a commissioner and resale of the property. The rights of
these purchasers, as to the amount heretofore paid into this court,
in connection with this proceeding, are still in the entire control of
the court, and can be fully protected to any extent that sUClh rights
may exist, by proper order, in distributing the funds arising from
the sale. Let a decree be framed carrying into effect these views.

""'====-

ILLINOIS TRUST & SAVINGS BANK v. A.RKANSAS CITY WATER co.
et aL

(CIrcuit Court, D. Kansas, Second Division. March 21, 1896.)

No. 314.

L MUNICIPAL CORPORATIONS-WATER FnANCIDSEB-:-POWER Oil' COUNCIL.
A city of the second class, under the laws ot Kansas, Is without power

to grant to a private corporation an exclusive right and tranchlse to
turnlsh water tor public and domestic use for a period of 21 years, tor
this is an attempt to create a monopoly,-a power which the city council
does not possess unless it II delegated in clear and unmistakable terms.

L SAME. .
But, while the city would not be bound under such an ordinance to ac-

cept the service tendered by the water company tor any definite period,
It should yet be held to pay the stipulated price tor water turnished tor
public purposes, so long a8 It accepts the service offered In pursuance ot
the ordinance.

a. BAME.
A proposed ordinance granting water trancWses, which tails to receive

the requisite number ot votes, but which is nevertheless assumed to have
been properly passed, both by the city and the water company, and Is
acted upon accordingly,' Is to be regarded as a contract binding the city
to pay the stipulated price for water furnished for public use pursuant
thereto, so long as It accepts the· same.

" SAME.Where additions are made to the original plant ot a water company
upon mere informal application of Its officers, without any ordinance or
resolution prescribing terms and conditions, held, that the ordinance under
which the orlginal plant was constructed should be looked to for such
terms and conditions.

This was a suit in equity by the minois Trust & Savings Bank
against the Arkansas City Water Company aDd Arkansas City for
the foreclosure of a trust deed, and an accounting as to certain


