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that after the collision the bow of the lighter was below the clump
of piles, and that she had changed her position about four feet,
and had sagged down, because she was moved, or the lines had
parted, while the testimony of the libelant strongly convinces us
that her lines had not parted, and had not been changed. In ad-
dition, there is an obvious improbability that the Cement Rock
selected a position which projected beyond the slip, and in which
she was exposed to danger; and there is a probability, from the
nature of the blow and of the injuries to the lighter, that she was
struck by the Montclair when the latter was going into the slip
"at an angle from a point below the pier. If the weight of the cir-
cumstances in the case do not positively compel a concurrence with
the district judge, it must at least be manifest that upon the sole
questions in the case there is no such preponderance of evidence
as should lead us to overrule his findings of fact. The decree of
the district court is affirmed, with costs of this court.

THE P. I. NEVIUS,
THE WIDE AWAKH.
DAY v. ALBERTSON et al
(Circult Court of Appeals, Second Circuit, January 8, 1895.)

CoLLsION—DRIFTING TOW WITH ANCHORED SCHOONER—INESECURE FASTENINGS
—LiaBruiry or Tue.

Where three loaded scows broke loose from their fastenings, and were
driven before a gale into collision with an anchored vessel, and dam-
aged her, held, that the tug having the scows in charge was solely liable,
because she had so disposed the tow that the headlines of one of the
scows was required to bear the strain of all three of them, and of the
tug herself, without any adequate additional fastenings.

Appeal from the District Court of the United States for the
Southern District of New York.

This was a libel by William Albertson and others, owners of the
schooner Ella Snedeker, against the steam tug P. I. Nevius (Win-
field 8. Day, claimant) and the schooner Wide Awake (Thomas Mad-
dock and others, claimants), to recover damages for a collision.
The circuit court held the tug solely liable, and accordingly entered
a decree against her, and dismissing the libel as against the Wide
Awake. The claimant of the tug appealed.

On October 22, 1891, the tug P. 1. Nevius was bound on a voyage from
New York City to Haverstraw, on the Hudson river, with three scows load-
ed with garbage. In the afternoon the tow arrived at Hastings, where the
tug put in for water, and to wait for the flood tide. There were at the time
two vessels made fast to the bulkhead or river front of the dock. These
were the schooner Wide Awake and the scow Jessie Clark. The Wide
Awake was lying with her starboard side to the dock, headed up stream;
and the Jessie Clark was made fast just abead of her, and close to her bows.
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The scows composing the tow of the Nevius were named, raspectively, the
Cleary, Onelda, and Lizzle D. In making fast her tow, the tug placed the
Cleary outside of the Jessie Clark, and the Oneida outside of the Wide Awake,
while ‘the Lizzie D. was tailed on, and made fast to the Oneida. In the
evening the libelants’ schooner, Ella Snedeker, came to anchor about half
a mile further down the river. In the afternoon the wind bad begun to rise,
and towards evening there were indications of a hard blow. The master
of the Jessie Clark therefore requested the master of the Nevius to remove
the scow Cleary from alongside his vessel. This was done by dropping the
Cleary back, and making her fast to the outside of the scow Onelda. The
tug then went astern and made fast to the scow Lizzie D. Thus the Cleary,
the Lizzie D., and the tug were all held by the lines of the Oneida, except
that the ILizzle D. had breast and stern lines,—one to the Wide Awake,
and one to the dock. The Oneida had & headline to the dock, and two lines
to the Wide Awake. Not long after the tow had been thus arranged, the
line from the Oneida to the dock parted, or, as was clalmed in behalf of
the tug, was cut by the captain of the Wide Awake, thus throwing the
whole strain upon the two lines running to the Wide Awake. These either
parted, or were cut in succession, and the tow drifted rapidly down the
river until it brought up across the bows of the schooner Ella Snedeker, and
caused the damages which the suit was brought to recover.

In the district court the following opinion was delivered by BROWN, Dis-
trict Judge, May 13, 1802:

“The evidence, I think, leaves no reasonable doubt that the canal boats
broke loose from alongside the Wide Awake at Hastings from the lack of
suficient lines from the Oneida to the Wide Awake and to the bulkhead
alongside of which she lay, after the Cleary had been moved from her pre-
vious position to a place alongside and outside of the Oneida. No lines were
run from the Cleary to the bulkhead; and no additional line was run from
the Oneida to the Wide Awake or to the bulkhead after the Cleary was thus
brought and made fast to the Oneida. I have no doubt that it was the ad-
ditional weight of the Cleary and the tug upon the headline of the Oneida
in the rising wind and sea, that caused them to break loose by the parting
of the headline of the Oneida within a few minutes after the Cleary came
alongside. The removal of the Cleary to a place alongside of the Oneida
was the act of the tug. The tug had the care of all the boats, and was re-
sponsible for imposing this additional and unreasonable strain on the Onei-
da’s headline without any sufficient additional fastenings. Upon this
ground I must hold the tug in fault for the subsequent collision with the
Snedeker, against which the boats, after breaking loose, drifted by the force
of the northeasterly gale. It Is not necessary to consider the further ques-
tion whether the tug was pot also in fault for not maintaining a proper
lookout and taking proper care to avoid the libelant’s schooner Snedeker
which was at anchor in a proper place and ought to have been seen.

“The schooner Wide Awake also is sought to be held liable on the ground
that the headline of the Oneida to the bulkhead did not part, but was wrong-
fully cut by the captain of the Wide Awake, a8 well as a line made fast
to the Wide Awake. Her captain testifies very positively that the line to
the bulkhead was not cut by him nor by any one on the schooner, and that
it parted. Othkers say it was chafed. He says that the forward line to his
boat was cut by bim, but in compliance with the urgent orders of some
one on the Oneida to cast it off; this being after the bow of the Oneida
had already swung loose from the dock by the parting of the headline. The
witnesses for the Nevius testify that no such order was given from the
Oneida. The captain of the tug gave orders that the line to the tug should
be cast off from the Lizzie D. close by; and it is possible that it was the
latter order that the captain of the Wide Awake understood as designed for
him. The claim that the Oneida’s headline to the dock was cut by some
one on the Wide Awake is not, I think, sustained by sufficient evidence, In
the face of the opposing testimony, and of the improbability that an act so
outrageous would be committed without previous expostulation or notice.
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After that line parted, the others were insufficlent; and the mistake in cut-
ting them, if it was a mistake, and not ordered, was an excusable one, and
was, I think, a harmless and probably a fortunate one.

“Decree for the libelant against the tug with costs; and for the dismissal
of the libel as against the Wide Awake, with costs.”

Benedict & Benedict, for the P. I. Nevius.
Goodrich, Deady & Goodrich, for the Wide Awake.
Stewart & Macklin, for W. 8. Day.

Alexander & Ash, for respondents.

Before WALLACE, LACOMBE, and SHIPMAN, Cirecuit Judges.

PER CURIAM. This appeal involves questions of fact only.
The testimony in the record is extremely conflicting, and inasmuch
as the witnesses were examined in the presence of the district
judge, and the value of their testimony depends wholly upon their
credibility, and there is no decided preponderance upon either side,
we should not be justified in disturbing his conclusions. After
a careful examination of the testimony, we are satisfied that the
dock line of the Oneida was not cut by the master of the Wide
Awake, but parted because it was unable to resist the extraor-
dinary tension of the Oneida and the other boats of the tow, to
which it ought not to have been exposed. After this line parted
one of the two lines by which the Oneida was made fast to the
Wide Awake also parted; and it was then, in a time of great ex-
citement, and when there was danger that the Wide Awake herself
would be injured unless she was detached from the Oneida, that
the captain of the Wide Awake cut the remaining line. We are
not entirely satisfied that he did this pursuant to any supposed
request from the master of the tug or of the Omneida; but, how-
ever this may be, it was not a wanton or a negligent act upon his
part, but one which he believed, and had a right to believe was
necessary for the safety of his own vessel. The master of the
tug was responsible for the whole situation. The decree of the
court below properly exonerated the Wide Awake, and adjudged
the tug solely in fault for the injuries to the libelants’ schooner.
Accordingly, it is affirmed, with interest and costs.
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BUTLER v. SHAFER et al.
(Circuit Court, D. Oregon. April 2, 1895.)

CourTS—JURISDICTION—FEDERAL QUESTION, .

A Dbill for possession of lands claimed under the homestead laws, and
for an injunction against interference by defendants, dlleged that, at the
time of complainant’s entry, defendants were in actual possession, claim-
ing the right to purchase the land from the United States under Act Sept.
29, 1890, providing for the forfeiture of lands granted the Northern Pa- .
cifie Railroad Company, but that those in possession under ‘“deed, written
contract, or license from” the corporation, executed prior to January 1,
1888, or who had entered such land with bona fide intent to secure title
from the corporation, should be entitled to purchase it from the United
States, and that defendants were not within the description of those en-
titled to purchase under said act, but nevertheless threatened to prevent
complainant, by force, from entering on his homestead and complying
with the homestead laws. Held, that no federal question was presented,
8o as to give the court jurisdiction, as the decision did not depend on the
construction of a law of the United States, but upon a question of fact.

Agction by one Butler against one Shafer and others for posses-
sion of certain homestead land, and for an injunction. Defendants
demurred on the ground that no federal question was involved,
and the court was therefore without jurisdiction.

R. J. Slater and A. L. Frazer, for complainant,
Bailey & Balleray, for defendants.

GILBERT, Circuit Judge. The jurisdietion of this court is in-
voked on the ground that a federal question is involved in a case
where the bill of complaint alleges, in substance, that on January
25, 1892, the complainant, who was qualified to enter land under
the homestead laws of the United States, made due entry upon a
certain quarter section of land in Umatilla county, Or., which was
then unappropriated public land, and subject to such entry, and that
he filed in the proper land office, with the register and receiver, his
affidavit as required by law, and paid the lawful fees of such entry,
and received from the said officer a receiver’s homestead receipt;
that at the time of making such entry the defendants were in the
actual possession of the said land, but that their possession was and
is without any legal or equitable right; that the defendants claimed
to have settled thereon June 2, 1890, with the intent to secure title
by purchase from the Northern Pacific Railroad Company, when it
should have earned the same by compliance with the terms of the
act of congress granting it the said land, and that by reason of
such settlement the defendants now claim the right to purchase said
Iand under the act of congress approved September 29, 1890; that at
the time said act took effect the defendants were not in the posses.
sion of said land under any deed, written contract, or license from
said railroad company, and they had not, prior to January 1, 1888,
settled said lands with a bona fide intent, or any intent, to secure
title, and had not, prior to the taking effect of the act of September
29, 1890, settled on said land, and that they have not since that
date settled or resided thereon, but during all said time, and up to

v.67¥.no.2—11



