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mined that the complainant’s and defendant’s inventions were
the same, and that complainant’s, in point of time, was prior; but
its validity, in view of the state of the art, was not inquired into,
much less determined. The issuance of a patent, in this circuit at
least, is not sufficient prima facie evidence of the novelty of the
invention as justifies an injunction.

Neither is defendant, by the fact of having presented a claim
for a patent for the same invention, barred from denying novelty.
The right against monopoly is a general right, in which defendant
shares, until it is adjudicated in a real contest that the invention
has not been anticipated and the patent is in other respects valid.

Injunction denied.

CHRISTMAN et al. v. BERTELS et al.
(Circuit Court of Appeals, Third Circuit. April 17, 1895.)
No. 21.

PATENTS—LIMITATION OF CLAIMS—INFRINGEMENT—BAIL EAR FOoR PAmas.

The claim of the McDonnell patent, No. 344,667, for a bail ear for
pails, if valid at all, is limited, both by its language and by the prior
state of the art, to an ear in which the lug and the spring are not sepa-
rated entities, but constitute one integral thing, and hence is not in-
fringed by a device in which the spring is not attached to the groove of
the balil, but passes through and extends below it, and is there fastened
to the body of the pail itself.

Appeal from the Circuit Court of the United States for the West-
ern Distriet of Pennsylvania. :

This was a suit by Charles E. Christman and Enoch E. Christman
against William B. Bertels, Charles E. Bertels, and Hayden U.
Merithew, partners as W. B. Bertels, Son & Co., for the alleged
infringement of a patent. The circuit court dismissed the bill, and
complainants appealed.

James L Kay, for appellanta,
John H. Roney, for appellees.

Before ACHESON and DALLAS, Circuit Judges, and WALES,
District Judge.

DALLAS, Circuit Judge. This guit was brought to restrain the
alleged infringement by the appellees of the third claim of patent
No. 344,667, dated June 29, 1886, granted to James McDonnell for
“Bail Ear for Pails.” : That claim is as follows:

“(8) The combination, with the pail, of the ears or lugs secured on each
side thereof for the attachment of the bail or handle, each having the groove
therein, and the spring secured In said groove, and having a projection or
ghoulder for engaging with thé lid of the pail and locking it in position.”

The court below pointed out that the specification describes,
and ‘the drawings exhibit, the lug and the spring of the patent,
ot as separate entities, but as together and unitedly constituting
‘one integral’ thing; and, construing the claim with reference to
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these other portions of the instrument, interpreted the words,
“spring secured in said groove,” as meaning a spring attached to
or fastened in the groove. The spring of the appellees is not
attached to or fastened in the groove of the bail ear, but passes
through it and extends to a point below the lower extremity of
the ear, and is there fastened to the body of the pail itself. Con-
sequently, and in accordance with his restrictive understanding of
the scope of the claim, the learned judge held that the contrivance
of the appellees does not infringe. In our opinion, it would be im-
possible to hold otherwise, without so expanding the claim as to
render it invalid. Similar springs, not fastened to, but brought
in contact with, similar lugs, by being passed through grooves there-
in, were old. This iy shown by, at least, the patent (No. 163,5698)
granted to Robert B. Kepner, dated May 18, 1875. McDonnell
merely substituted the existing bail ear lugs for the separate, but,
for this purpose, substantially identical lugs which Kepner had
employed. This substitution did not amount to invention, and
therefore the utmost which, with any show of reason, McDonnell
can be said to have originated—and even this, in view of the Bligh
patent, No. 27,265, is not unquestionable—consisted in fastening the
spring, not to the body of the pail, but to the lug itself, and this
the appellees have not done. The decree is affirmed.

THE BEACONSFIELD.
HEIN v. THE BEACONSFIBLD,
(District Court, S. D. Alabama., April 8, 1895.)

No. 708.

L BaArvAGE SERVICES.

Towing into the port of Mobile, a distance of 52 miles, a ship which had
been partly dismasted, and had lost overboard a portion of her crew, but
which at the time was in no danger, and was proceeding under partially
rigged sails, held to be a salvage service, though of inferior merit, being
rendered in a smooth sea, without danger to the towing vessel.

2. S8AME—COMPENSATION.
$650 awarded to a steamer, delayed 28 hours on her regular trip, by tow.
ing into port, in a smooth sea and without danger. a partially dismasted ves-
gel, in no danger when found, valued at $8,000.

This was a libel by Louis H. Hein, charterer of the Norwegian
steamship Jarl, against the ship Beaconsfield, to recover compensa-
tion for a.lleged salvage services.

Mr. Gregory, L. 8Smith, and H. T. Smith, for libelant.
Pillans, Torrey & Hanaw, for claimants,

TOULMIN, District Judge. This is an action to recover for
salvage service alleged to have been rendered by the steamer
Jar] to the ship Beaconsfield, on the 13th of October, 1894. The



