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suing clause in the same paragraph, which provides for the finality
of a decision made by the inspection officers “touching the right of
any alien to land,” can refer only to those aliens whose inspection
by such officers has been provided for, viz. “alien immigrants”; and
if it appear that an alien is restrained of his liberty solely by reason
of a decision of the inspection officers adverse to his right to land,
and further appears that he is not an alien immigrant, he must be
discharged from custody, since it is only as to alien immigrants that
jurisdiction finally to determine as to the right to land has been
confided to the inspection officers. In the case now before the court,
it appears that the relator, an unmarried man, sold out what small
property he had in Italy, some three years ago, and thereupon im-
migrated to this country, with the intention of making it his per-
manent home. He remained here for about two years, working at
his trade as a silk weaver, and keeping a small grocery store, ap-
parently in partnership with his brother. He was taken ill about a
year ago with some disease of the lungs or chest, and after he had
been to two different hospitals the doctors advised him to go to
Ttaly. He sold out his grocery business, followed their advice, and
remained in Italy for some 10 months, doing no work, but living with -
hig father and mother, and gradually improving in health. When
sufficiently recovered, he returned to this country, as was his inten-
tion when he left it. His case is closely similar to those of In re
Panzara, and of In re Martorelli, above cited. He was an immigrant
when he came here, in 1892, but not when he returned here, in 1895.
He is therefore discharged.

LACING STUD CO. v. PACKARD.
(Circuit Court, D. Massachusetts. March 29, 1895.)
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1. PATENTS—INPRINGEMENT—IMPROVEMENTS.

Where the whole function of a patented device I8 performed by the
same means and in the same way, the result is an infringement, although
there 1s an additional function, which may be an improvement on the
patent.

2. SAME—ANTICIPATION.

A patent is not anticipated by a device which accomplishes the same
thing, but by a different method, or which, while accomplishing similar
ends, is not adapted to the particular work performed by the patented
machine.

8. SaME—MACHINE FOR SETTING AND FEEDING LAcCiNg HoOxs.

The Eppler patent, No. 255,076, for a machine for feeding and setting
lacing hooks, held not anticipated as to claims 1, 3, 6, and 7; and hkeld fur-
ther, that the same are infringed by a machine made in accordance with
the Smith patent, No. 309,166.

This was a bill by the Lacing Stud Company against Nathaniel
R. Packard for alleged infringement of a patent.

Fish, Richardson & Storrow, for complainant.
John L. 8. Roberts, for defendant.
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CARPENTER, District Judge. This is a bill in equity to enjoin
an alleged infringement of letters patent No. 255,076, issued Mapch
14, 1882, to Andrew Eppler, Jr., for machine for feeding and setting
lacing hooks. The machine used by the respondent is shown and
described, with the exception of one particular, hereafter to be
referred to, in letters patent No. 309,166, issued December 9, 1884,
to Stephen N. Smith for machine for setting lacing hooks or studs.

The first, third, sixth, and seventh claims of the Eppler patent
are here in issue. The first and sixth claims are as follows:

“(1) In a machine for feeding and attaching lacing hooks, the reservoir
having the rotary feeding plate provided with arms, substantially as de-
scribed, adapted to collect and discharge lacing hooks, as set forth.”

“(6) The reservoir having the rotary armed feed-plate, J, and a groove, 5,
receiving the outer ends of the arms of said feed-plate, whereby the lacing

hooks are prevented from clogging the plate and from wearing the outer
ends of the arms thereof, as set forth.”

These claims cover a reservoir for the lacing hooks having a
feeding plate rotating vertically within and at such a distance from
one side of the reservoir that those hooks which present them-
.selves to the arms of the feeding plate with the setting prong to-
wards the side of the reservoir cannot be taken up, while those
which present themselves with the prongs extending towards the
middle of the reservoir are taken up and carried forward and
delivered to a track from which they pass to the setting mechanism;
and provided also with an annular groove in which the ends of the
arms of the feeding plate run, whereby the hooks are prevented
from falling between the ends of the arms and the periphery of the
. reservoir, and so clogging the operation of the machine. The re-
spondent admits that he infringes these claims, and I see no reason
to doubt that such is the fact.

The third claim is as follows:

“(3) The combination of the reservoir, having an aperture, I, the inclined
guide or roadway set edgewise and projecting at its upper end into said
opening, and the substantially vertical intermittently—rotating feeding—plate
having arms, R, adapted to collect lacing hooks in the reservoir, each arm
coinciding with the roadway when in an inclined position, whereby the hooks
collected upon said arms are caused to slide upon the roadway, as set forth.”

The characteristic function of the device here claimed is that of
the inclined roadway which carries the hooks to the setting mech-
anism, and which projects into the reservoir so that the end there-
of “coincides with” thearms of thefeeding plateas they successively
approach to deliver the hooks, The whole of this roadway is
fixed and immovable. The respondent has a fixed inclined roadway
which approaches very nearly to the end of the arms of the feed.
ing plate; and for the purpose of carrying the hooks from the arms
to this track there is interposed a short track, which extends
within the reservoir, and coincides with the arms of the feeding
plate in the same way as in the patent in suit, and has the further
capacity of being depressed in case a hook should happen to
project beyond the inner end of the movable track, and come in
contact with the moving arm of the feeding plate, in which case
the track will yield and allow the hook to-be thrown out from
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the path without injury or detention of the machinery. This
device seems to me to show, exactly as in the patent, an inclined
track, projecting into the reservoir, and coinciding with the arms
of the feeding plate. The whole function of the patented device
is here performed in the same way as in the patent, and there is the
additional function, which may be an improvement on the patent,
whereby an inconveniently projecting hook may be removed from
the track. The patented device is here, with perhaps a patent-
able improvement.

The seventh claim is as follows:

*“(7) The reservoir, having the rotary feed plate, J, the groove, 5, receiving
the outer ends of the arms of said feed plate, and the cover, 3, secured to the
body of the reservoir by screws, whereby the space between the outer side
of the plate, J, and the cover, 3, may be regulated, as set forth.”

The purpose of the mechanism here claimed is to provide means
by which the side plate of the reservoir may be adjusted to and
from the vertical rotating feeding plate, so that hooks of dif-
ferent sizes may be conveniently and efficiently taken up and car-
ried to the inclined roadway. I have no doubt that the ma-
chine of the respondent has precisely this function. The side plate
of the reservoir is in two parts, connected by a hinge, instead of
being in one piece, and one part is fastened in place by a latch
instead of by a screw. These differences appear in the machine
used by therespondent,and arenot shown in the Smith patent. But
the side plate is none the less adjustable by the same means as
those suggested in the patent in suit.

On the question of the validity of the patent, the respondent
refers to certain prior patents and to two alleged anticipatory
devices. The pateat No. 104,257, to Horace C. Bradford, shows a
vertical separator, which rises intermittently through the mass
of hooks, carrying at each upward movement several hooks. This
accomplishes the same thing as the patent, but by a different
method. The patent No. 88,900, to Elijah 8. Pierce, is in the
same clasg, as it shows a rotating drum, on the inner surface of
which are projecting slotted arms, which take up and deliver the
screw blanks which are placed in the drum. The same observa-
tion may be made as to the patent No. 88,901, to Elijah 8. Pierce,
inwhich is shown a device of an intermittently swinging arm,
which pushes forward the screw blanks. The patent No. 85,224,
to A. J. French, shows a circular feed plate with circumferential
hooks, each of which enters a percussion cap and carries it forward.
It transports the caps, but in a mannper different from that used in
the patent in suit. The patent No. 212,124, to Mellen Bray, shows a
.¢ylindrical reservoir adapted to be tilted or inclined, and an ip-
ner cylinder, which is rotated within the cylindrical reservoir, and
has an opening, the edge of which is arranged to collect lacing studs
from the mass placed in the reservoir, and elevate them to such
an extent that when the reservoir is tilted the lacing studs will
glide by gravitation from the edge of the inner cylinder onto an
inclined roadway, thus reaching the same result by a method dif-
ferent from-that of the patent in suit. The patent No. 101,228, -




118 FEDERAL REPORTER, vol. 67.

to Nathan 8. Clement, shows rotating slotted arms which take
up screw blanks and deliver them by gravity at a point near
the center of rotation, thus varying from the method of the patent
under consideration. The patent No. 232,169, to Thomas G. Ben-
nett, shows rotating arms which take and carry cartridge shells
in much the same way, so far as the present discussion is con-
cerned, as the device of French. The patent No. 108,295, to
Charles D. Rogers, shows a reservoir which, by tilting, discharges
such of the screw blanks as have fallen into a slot in the reservoir.
The method here seems to me to be radically different from that
of the patent in suit. It is to be observed also that most of the
devices described in the patents above referred to are not adapted
to feeding lacing hooks, and for this reason also do not anticipate the
invention here in question. ‘

The first of the alleged anticipating devices to which I shall
refer was made and used by Samuel W, Shorey in July or August.
of 1880. The device itself is not shown, and its construction is
to be learned only from an exhibit which is testified to be sub-
stantially similar to the alleged anticipating device. I should
hesitate in this case to base a decision on this alleged anticipation,
for the reasons more particularly set forth in the opinion in
Campbell Printing Press & Manuf’g Co. v. Marden, 64 Fed. 782,
There is also some reason to think, from the evidence, that the
device was never practically operative. But I pass by these con-
siderations, because it seems to me that the device is not an an-
ticipation. It contains a reservoir and an intermittently rotating
plate with radial arms which move through a mass of staples,
some of which are taken up on the arms and slide by gravity to
the center of rotation, and are there transferred to an inclined
roadway. The method of operation, in the first place, is differ-
ent from that of this patent. The staples remain on the same arm
throughout the operation, and move only in a right line. But the
main difference goes deeper than this. The Shorey device cannot
handle lacing hooks which are unsymmetrical with reference to
one diameter. The device of this patent is a reservoir with a
feeding plate provided with arms substantially as described, adapt-
ed to collect and discharge lacing hooks, as set forth. This re-
quires the peculiar arrangement of the feeding plate parallel with
and not far from the side of the reservoir. This arrangement
is of the essence of the invention; and it is not found in the
Shorey machine, in which, indeed, it was not needed, since it is im-
material in what way the staples are arranged on the radial col-
lecting arms.

The second of the alleged anticipating devices is a machine for
feeding lacing button hooks, which was constructed by John 8, Pal-
mer in 1868. It appears that a considerable number of these ma-
chines were constructed and put into use,and so remained for some
time, when they were disused, not,as appears from the evidence, be-
cause they failed to set the button hooks, but because shoes with
button hooks were not wanted by the public, on account of cer-
tain inconveniences arising from the style of feminine dress then
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prevailing. But the machines were practically used in business,
and lacing hooks were by means of them put on a considerable
number of pairs of shoes which were sold in the market. It there-
fore becomes necessary to consider that machine with reference to
‘the question whether the invention of the patent in suit is there
found. The device cannot, perhaps, be fully understood without
reference to the following drawing, which is a copy of part of the
application made by Palmer for a patent on his machine:

The construction and operation of this machine is correctly
stated by the respondent in the following terms:

“The hopper or reservoir containing the loose mass of lacing hooks is pro-
vided with a rotary feeding plate journaled in the reservoir, and provided
with a series of arms which pass through the mass of lacing hooks in the
lower portion of the reservolr, each of which, as it passes through, catches
one or more hooks which bestride the edge; as the plate revolves, the arms
move upwardly, so that the hooks slide inwardly towards the center, and as
the plate continues to revolve the hooks finally alide on to the next arm out-
wardly until they reach the roadway leading from the hopper, onto which
they slide, and pass down the roadway to the setting devices.”

“Upon reference to the drawing, it will be seen that the front or curved
edges of the arms act as collectors of the hooks, and the rear or straight
edges as chutes, to discharge the hooks upon the roadway or guide.”

“There is an inwardly projecting piece or shoulder attached to the flat side
of the reservoir, and arranged to collide with the projecting edges of im-
properly placed hooks, and dislodge them from the arms of the rotary plate
while the properly placed hooks pass by the shoulder without touching it.
This comprises the invention pointed out and described in the first claim of
the patent.”” .

“The reservoir, of course, has an opening or orifice through which the lacing
hooks can be delivered, and the upper end of the guide or roadway projects
Anto this opening a sufficient distance so that the hooks may readily slide
from the end of the arm upon the inclined guide or roadway which conducts
the hooks to the setting devices.” : .
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“The rotary feeding plate having these arms is rotated step by step by a°
ratchet and pawl, the ratchet being on the shaft upon which the plate is
mounted, and the pawl pivoted to an arm journaled on said shaft, which is
connected with an operating lever, by means of which at each step one of the
feeding arms is brought into position opposite the end of the ineclined guide or
roadway, so that the hooks collected upon the arm are caused to slide down
sald roadway. This is the improvement forming the subject-matter of the
- third claim of said patent in suit.”

“The reservoir or hopper is composed of two parts, held together by screws,
one side of which is concave and the other flat. At the margin of the concave
side of the reservoir is a groove in which the outer ends of the feeding arms
move when the plate is rotated. This groove is for the purpose of preventing
any portion of the lacing hooks from lying in such a position that they will get
between the outer ends of the arms and the proximate surfaces of the reser-
voir over which the ends of the arms move when the plate is rotated. This is
the improvement forming the subject-matter pointed out in the sixth claim
of the patent in suit.”

The respondent also suggests that when tubular shanked or
eyelet shanked lacing hooks are employed, the shoulder or pro-
jection attached to the flat side of the reservoir is not needed
and is not used, and only sufficiént space is provided between the
outer side of the rotating plate and the flat side of the reservoir
to properly receive the head or outer portion of the hook; and
that means are provided by which the screws fastening the flat
side of the reservoir may be tightened or loosened, and washers
inserted, so as to make the space between the flat side of the res-
ervoir and the rotating plate adjustable; and that this combina-
tion of elements composes the invention referred to in the sev-
enth claim of the patent in suit.

The question, then, is whether the function of the Palmer ma-
chine is the same as that of the patented invention of Eppler.
The main and broad difference lies in one point. In the patented
machine the track over which the hook passes, from the time
it is taken up in the hopper until it has already entered on the
inclined immovable roadway, is substantially continuous. That
part of the track which is formed by the edges of the rotating
arms abuts on, or, in the words of the patent, “coincides with,”
the immovable roadway at the moment when the lacing hook is
delivered to the roadway. The rotating arm of the patent, there-
fore, delivers the hook to the roadway. On the contrary, in the
Palmer device, as the arm rotates, the roadway, in effect, lifts
the lacing hook from the arm; or, to put it in another way, the
arm carries the lacing hook to the roadway, and places it thereon,
and, moving downwards, leaves it on the roadway. This move-
ment is the same in effect, as it would be if the roadway moved
upward, and lifted the lacing hook from the arm. There is lack-
ing the continuity of movement which results from the continuous
track of the patent.” The method of operation is different, and
herein lies a patentable invention.

These preceding observations relate broadly to the first and
third claims of the patent. The Palmer device does not seem to
me to anticipate the sixth claim, because the groove does not ex-
tend entirely around the circumference described by the ends of
the arms of the feeding plate. The groove in the Palmer machine,
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fndeed, extends over the lower part of the path of the feed arm,—
that is, over that part of its path in which it encounters the lacing
hooks,—and so prevents them from jamming between the ends of
the arms and the periphery of the reservoir; but it does not serve
what is evidently a further and subsidiary function of the groove,
namely, to hold the arms in one plane as they rotate above the
hooks, so as to make certain that they always will run in the
groove at the point of operation.

The seventh claim also seems to me not to be anticipated, be-
cause the combination of that claim includes the annular groove;
and in the adjustment, which is the function of the seventh claim,
the groove plays a part. The purpose of the adjustment is to
hold the side plate of the reservoir at a certain distance from the
feeding plate, and this is aided by holding the feeding plate in
substantially the same plane at all points of its circumference.
There will therefore be a decree for an injunction and an ae-
eount as prayed in the bill.

Ee s ————

MICUHIGAN CENT. R. CO. v. CONSOLIDATED CAR-HEATING CO.
(Circuit Court of Appeals, Sixth Circuit. April 2, 1895.)
No. 250.

1. PATENTS—AMENDMENTS TO APPLICATION.

The right to amend the specifications during the pendency of an ap-
plication in the patent office is limited to the insertion of additional mat-
ter ‘which is within the scope of the original application, and no new mat-
}er can properly be introduced. Railway Co. v. Sayles, 97 U, 8. 554, fol-
owed.

8. Same—TrsT oF NEW MATTER.

In determining whether matter introduced into an application by way
of amendment is new matter, it may be that the original drawings are to
be understood with such variations in form, shape, and proportions as
common sense and mechanical skill in that art would suggest. But this
carries the doctrine to its verge, and if the original drawings and specifi-
cations fail to indicate to those familiar with the art, and having the
mechanical skill peculiar thereto, the device which is introduced by the
amendment, then the patent does not include that device.

8. SAME—PRESUMPTION ARISING FROM PATENT.

The presumption arising from the issuance of the patent that the
patentee was the original inventor does not apply to a case where, by
reason of other inventions and public use prior to the date of his applica-
tion, it is necessary to prove that his invention antedated them. In such
case the burden of proof is upon the party claiming under the patent.

4 BaME—STEAM CAR HEATERS,

The Cody patent (No. 329,017) for improvements in steam car heaters

held void, as to claim 2, for want of invention.

Appeal from the Circuit Court of the United States for the East-
ern District of Michigan.

This is a suit by a bill in equity filed 1n the court below against the Michi-
gan Central Railroad Company by the appellee, the Consolidated Car-Heat-
ing Company, to restrain the infringement by the railroad company of rights
secured to Elmore D. Cody, a8 inventor, and to John W. Hayes, as assignee
of & part interest, by letters patent No. 329,017, for improvements in steam



