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and at the January term, 1874, of the proper court of the county
an order was made and entered levying a tax to pay the interest
and sinking fund, and the tax was collected annually for several
years thereafter. We see no ground to question the validity of
the bonds.
The judgment of the circuit court is affirmed.

BARBER ASPHALT PAVING CO. T. CITY OF DENVER.
(Circuit Court, D. Colorado. March 28, 1895.)

No. 3,106.

)ltmICIPAL CORPORATIONS-LIABILITY FOR IMPROVEMENTS.
The clty ot D. passed an ordinance providing tor paving certain streets.
In the clause relating to payment, it was provided that the street-rail-
way company occupying A. street should pay such part of the cost of
paving as was provided by the ordinance granting it the right of way,
and that one-third ot the remaining cost should be paid by the city and
two-thirds by the abutting owners. Provision was made in regard to
the manner of payment by the city and the property owners, but not by
the railway company. The ordinance granting right of way to the rail-
way company provided that such company should pave between its
rails and two feet outside thereot. A contract was made, under the pav-
Ing ordinance, between the city and a paving company, providing for
payment by the city and the property owners ot their shares of the cost,
but making no provision for payment by the railway company. The
city charter provided that the city should not be liable. under any cir-
cumstances, on an implied assumpsit. Held, that It dId not appear that
the city had promised in any way to pay the pavIng company the cost
of between and two feet outside the ralls, and that It could not
be held liable, on the ground of negligence, In not providing tor collec-
tion froD! the railway company.

This was an action by the Barber Asphalt Paving Company
against the city of Denver to recover for certain paving. Defend-
ant demurred to the complaint.
Wolcott & Vaile and C. W. Waterman, for complainant.
A. B. Seaman, for defendant.

HALLETT, District Judge (orally). The Barber Asphalt Com-
pany against the city of Denver is an action to recover the price
of certain paving in the streets of the city which was done by the
plaintiff. The facts upon which plaintiff relies are set forth at
great length in the complaint: First, the ordinance under which
this work was done. In the twelfth section of that ordinance pro-
vision was made for payment. In the first clause of that section
it is said:
"That the several street railway companIes occupying Arapahoe street,

or any part thereot, between saId limits, at the time of making saId im-
provements shall pay such parts of the cost of saId pavIng as is provided
by the 'Several ordinances granting the said companIes their respective
rights of way upon, over, or across said streets."
Referring to the ordinance which is here mentioned, as granting

• right of way to the railway company, it appears that it provides
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•that the railway company shall pave between the rails and two

feet on the outside of each rail, even with the track, whenever the
city orders such streets to be paved. In section 12, before men·
tioned (the ordinance under which the contract was made), pro·
vision is made for payment by the city of one-third of the cost
of paving parts of the street other than that which was put upon
the railway company by the first clause, and two·thirds by the
owners of lots abutting. The manner in which the city would
pay, and the manner in which the owners of lots abutting would
pay, is also set down in the ordinance. Nothing is said as to how
the railway company shall pay, or how it shall be collected from
it in case the railway company refused to pay, but only that it
shall pay. So that there is clearly appearing a defect in the ordi·
nance in not providing some meth04 of collecting from the street·
railway company the cost of paving the part assigned to the com·
pany. It is not put upon them in an effective way, as a charge
upon the right of way, or as a debt against the company to be col·
lected by suit or otherwise. As before stated, there is no manner
of payment required; it is only declared that the company shall
pay. A contract was made under this ordinance which provides
for payment by the city of one-third of the cost outside of the track
of the railway company, and two-thirds of the cost by the abutting
owners. No provision is made for any payment by the railway
company, by the city, or by the abutting owners in respect to the
track of the railway company, and two feet on each side thereof.
So that the question is whether the city can be charged as upon an
implied assumpsit, or for negligence, as the counsel seems inclined
to maintain, in not providing in its ordinance for the collection
of this sum from the railway company.
It is very clear that there cannot be an implication of assumpsit.

There is in the charter of this city a provision that the city shall
not be liable under any circumstances in that manner. That was
decided by the supreme court of the state in the case of Smith
Canal Co. v. City of Denver (May 21, 1894) 36 Pac. 844. There are
cases to the effect that if provisiO'll be made for collecting a tax
of this kind, or money for the payment of paving from the abut·
ting owners of lots, and the city fail in the collection for a consid-
erable time, it shall be liable for the principal amount, appar-
ently because of its failure, and upon some ground of negligence
imputed to the city in that behalf. The case which discusses that
question as clearly as any that I have seen is Commercial Nat. Bank
v. City of Portland, 24 Or. 188, 33 Pac. 532. There was an ordi·
nance for collecting the amount due for paving, and the city failed
for a long time to proceed in that collection, and it was held pri-
marily liable for the amount because of its failure to collect from
the abutting owners. But there is no case that I have seen in which
it is held that, because of the failure to make a sufficient ordinance
in the first place, the city can be so charged. On the contf'ary, it
is held in the case of Barber Asphalt Paving Co. v. City of Harris-
burg, 62 Fed. 565, that a city is not chargeable upon the failure of
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the law on which ,the tax is based. In that case the act under
which the city proceeded (an act of the legislative assembly) was
held to be void, perhaps unconstitutional; and the city went on as
if it were a good and valid act, plaintiff agreeing to have payment
under the terms of an ordinance passed by the city from the abut-
ting owners of lots. The whole matter failed because of the in-
sufficiency of the act, and the court said, and cited severaJ deci-
sions of the supreme court of Pennsylvania to the same effect, that
the city was not liable upon the failure of the law. The defect
in this ,ordinance must have been as clear to the plaintiff in this
suit as to anyone when the work was begun, and the plaintitr
must have looked to the ordinance and the charter of the city to
ascertain whether it could collect from several parties from whom
payment would be due, or by whom payment was to be made.
It does not appear but that the paving company relied upon some
outside agreement-some collateral contract-with the railway
company for doing this work. It certainly cannot be said from
the ordinance, from the contract, from anything that appears any-
where, that the city promised to pay this sum to the plaintiff un·
der any circumstances whatever.
The demurrer to the complaint, I think, must be sustained.

TERRE HAUTE & I. R. CO. T. MANSBERGER.
(Circuit Court ot'Appeals, Seventh Circuit. Aprll 8, 1895.)

No. 178-
ACTIONS FOR PERSONAL INJURIES-REHEARING DENIED. 12 a c. A. 674, 6IS

FED. 196, REAFFIRMED.

This was an action by William Mansberger against the Terre
Haute & Indianapolis Railroad Company to recover damages for
personal injuries sustained while in its employment. The circuit
court rendered judgment for the plaintiff upon the verdict of a.
jury in the sum of $7,000. Defendant brought error, and the
judgment was heretofore affirmed. 12 C. C. A. 574, 65 Fed. 196.
Defendant has now filed a petition for a rehearing.
On pages 59 and 60 of the record on appeal, certain proceedings

which occurred in the trial court during the cross-examination of
plaintiff are thus set out:
Q. Did you have at that time, or when you were employed upon the road,

a copy ot the time card, with a copy ot the rules and regulations on the
back? A. Yes, sir. Q. Had that with you, and had read all those rules?
A. Yes, sir. Q. You know it was the duty ot every man to read the rules?
A. Yes, sir. Q. I wish you would look at this (exhibiting), and see whether
that Is a copy ot the time card and rules? A. That is the one I got hurt
on; yes, sIr. Q. You recognize it? A. Yes, sir.
Mr. Craig: It the court please, we offer rules seventy-six and seventy·

seven. Mr. Golden: It they offer the rules, we will offer them. The Court:
They can be considered In evidence.
The rules mentioned were then read by Mr. Craig, as tollows: "(76) When-

ever a train or engine is run over any portion ot the road without a con·
ductor, the engineman w1ll be regarded as both conductor and engineman.


