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of its stockholders, cannot be heard to urge such a limitation by,
way of the defense to a suit to recover on the bonds thus issued.
The proof shows that all the bonds of the consolidated company
were issued for value. A slight attempt is made to show that some
of the bonds were disposed of by James Ashley, Jr., financial agent
of the company, as collateral for his individual notes, but it has
failed, and, whether it be true or not, the validity of the considera·
tion received by the company for the great bulk of the bonds is
undisputed and indisputable. The mortgage must therefore be
foreclosed, and, if any of the bonds were fraudulently issued, they;
may be attacked before distribution, under the express provision
of the decree for sale already made. The petition is dismissed.

MARION OOUNTY v. OOLER et al.
(CIrcuit Oourt of Appeals, Firth Olrcuit. December 11, 1894.)

No. 239.
L VALIDITY 011' OOUNTY BONDS-CONSTITUTIONAL LAW.

Tbe Texas statute of February 22, 1873, appointing three persons named
as commissioners and trustees of Marlon county, to procure suitable
grounds and erect a courthouse and jail thereon, at an expense not ex-
ceeding $75,000, to be paid with county bonds, was not invalid as In·
fringing the constitutional powers of the justices of the peace under see-
tlon 20, art. 5, of the constitution of 1869, which declares that such jus-
tices shall constitute a court having jurisdiction similar to that theretofore
exercised by the county commissioners, as may be provided by law.

a. SAME-ISSUANCE OF BONDS-IRREGULARITIES-LEVY OF TAX.
The fact that no tax was levied to pay interest and create It sinking

fund before the issuance of the bonds, as required by section 3 of the act,
did not render the bonds void, for the commissioners had full power to
contract the debt, and the duty was imposed on the county government to
execute the bonds and provide for the interest and sinking fund, and the
failure of the county authorities to perform their duty at the time specified
could not affect the validity of the bonds.
In Error to the Circuit Court of the United States for the East·

ern District of Texas.
This was an action by W. N. Coler & Co., a firm composed of W.

N. Coler, Sr., W. N. Coler, Jr., Bird S. Coler, and James W. Campben,
citizens of the state of New York, against Marion county, Tex., to
recover some $50,000 aIleged to be due upon certain bonds is-
sued by that county. Of this amount, about $27,000 was claimed
to be due on funding and refunding bonds, and about $32,000 on
courthouse and jail bonds. A jury was waived by written stipula'
tion, and the case tried by the court, which filed written find..
ings of fact, with its conclusions of law thereon. Judgment was
entered in favor of the plaintiffs for $59,757.43, with interest. De-
fendant brings error.
The courthouse IlUld jail bonds sued upon were issued under an

act passed by the legislature C)f Texas February 22, 1873. The
provisions of this act which are material to the present controversy:
are found in sections 1, 2, and 3, which are as follows:
Section 1. Be It enacted by the legislature of the state of Texas: That J.

T. Veal, J. Wilbourn Young and JohD B. Ligon, be and are hereby appointed
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commissioners and trustees of the county of Marion, In the state of Texas, to
procure grounds In a suitable location In the city of Jefferson, in the said
county of Marion, upon which to erect a court house and jail for the use of
said county, free of charge to said county. That said commissioners or any two
of them may, after said grounds are secured, proceed as soon as practicable
to cause said buildings to be erected for the use aforesaid, and to pay for the
same with the bonds of said county as hereafter described, or to sell said bonda
and pay for said bUildings out of the proceeds arising from the sale of said
bonds as to them may seem best
Sec. 2. That when said grounds are selected by said commissioners, and the

sum ascertained to be necessary to pay .for said buildings, said commission-
ers shall cause to be printed or engraved the bonds of said county, to become
due and payable twenty years after the date thereof. to bear interest at the
rate of eight per cent per annum from the date of said bonds, and to have
coupons attached to each of said bonds for each year's Interest thereon, to be-
come payable to bearer on the 1st day of July of each year after the date of
their Issuance. The total amount of said bonds shall not exceed the sum of
seventy-five thousand dollars, and they shall be issued In sums not less than
one hundred nor more than one thousand dollars each, which said bonds when
so printed or engraved, as aforesaid, shall be signed by the presiding justice
of the peace of said county, and countersigned by the clerk of the district court
of said county, and attested by the seal of said court, and shall then be num-
bered and registered by the said clerk in the records of said county and en-
dorsed by any two of said commissioners, with a memorandum as follows, viz:
"This bond Is Issued by the county of Marion, in the state of Texas, to pay for
bulldlng a court house and jail for said county," which said endorsement shall
be dated and signed by said commissioners or any two of them, and without
said endorsements said bonds shall be null and void. In case of a failure of
any of the commissioners to accept this trust or to act as such, any two of said
commissioners may appoint a third one by recording said appointment in the
records of the district court of said county, but If no two of them shall act as
auch then the county court shall appoint such number as may be required to
fill the said commission.
Sec. 3. That when said bonds are signed and before they are Issued the

county or police court of said county shall levy and thereafter cause to be
eollected under general laws of this state, a poll tax of fifty cents on eacb
male citizen of said county over twenty-one years of age, and a tax on all the
real and personal property of the said county to raise a sum sufficient to pay the
annual interest on said bonds, and a sinking fund of two per cent to meet the
principal thereof, which sum when so collected shall be used for no other
purpose than that for which the same is collected. That said tax shall be
annually thereafter levied and collected and appropriated as aforesaid. That
in the month of June of each year said county or police court shall advertise in
a newspaper published In said county, that they will on the 1st day of July of
said year be ready to payoff and take up the amount of said bonds, which the
tIlnds on hand may meet, and If the holder or holders of any of said bonds shall
present the same for payment In a sum sufficient to take up the funds on hand,
said court shall purchase or payoff such an amount of the same as they may
be able to do with the funds in their possession collected and set apart for this
purpose, and If none of said bonds are presented the said court shall select
by drawing from the whole nUll}ber of outstanding bonds a number of the same
of an amount equal to the sum of money then on hand, and shall publish in
said newspaper for one month, that they are ready to payoff and take up the
amount of bonds aforesaid, and shall designate the number of bonds which
have been drawn as aforesaid, and notify holder or holders thereof to deliver
the same for payment, and if the said bonds designated as aforesaid be not
presented and paid off they shall cease to bear interest forever thereafter.
The findings filed by the court were as follows:

Findings of Fact.
(a) Plaintiffs' petition was filed in the United States circuit court at Jetter-

BOn against defendant, Marion county, on the -- day of June, 1892, upon a
large number of overdue coupons or obligations, cut from three kinds of bonds
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issued and sold by defendant, to wit, coupons cut from what are known as
'''Courthouse and jail bonds," made June 30, 1873, bearing 8 per cent. interest,
and to run twenty years from date, Interest payable annually on July 1st of each
year; also from coupons cut from a bond known as "Marlon county funding
-bond," Issued March 1, 1880, to become due March 1, 1900, and bearing 6 per
cent. Interest from date thereof, and payable March 1st and September 1st of
-each year; also coupons cut from a bond known as "Marion county refunding
bond," Issued -- day of May, A. D. 1882, and to fall due July 1, 1902, and
bearing interest payable July 1st and January 1st of each year. (b) 'l'hat said
-defendant, linder pleas and answers, denied the constitutional and legal right
of Marlon county to Issue and sell the courthouse and jail bonds; that there
was a failure of consideration; that fraud entered Into the transaction; and
'that the bonds and coupons were void In the hand of the plaintiffs; and, as to
the funding bonds, that the same In part was the funding of county registered
scrip, and that there was fraud In this transaction, and an -overissue to the
-extent of $---, and these bonds were void to that extent. (c) Plaintiffs de-
murred, denied allegations of defendant, pleaded acquiescence and ratification
by defendant, and estoppel. (d) The court finds that the courthouse and jail
'bonds, to the extent of seventy-five thousand dollars, were issued by defend-
-ant county June 30, 1873, bearing 8 per cent. Interest, payable annually on
July 1st of each year, and these bonds were Issued under and by virtue of an
act of the legislature approved February 22, 1873; that the said bonds were
made and executed In strict conformity with said legislative act dated Febru-
ary 22, 1873; that at the January term of the commissioners' or county court
of Marlon county, 1874, an order was made and entered levying a tax to pay
the interest and sinking fund of said bonds, and the taxes to pay the Inter-
-est and sinking fund were collected until after 1876; that the funding bond was
made and executed by defendant county under and by virtue of an act of the
legislature approved March 25, 1879, and by orders of the commissioners' court
of Marion county made In pursuance of said law, which authorized the issue
thereof, and levied the tax for Interest and sinking fund, and the said bonds
funded indebtedness that existed prior to April 18, 1876, and included in part
overdue coupons of the courthouse and jail bonds; that the greater part of
the debt funded consisted of registered scrip, the amount of which the com-
missioners' court, on February 5, 1880, ascertained to be, and so declared In an
order of said court that day, $39,767.86, bearing 8 per cent. interest thereon;
that the refunding bond issued by Marion county was executed under two acts
of the legislature, one approved March 25, 1879, and one the 6th day of April,
1881, and that the Indebtedness refunded by said bonds had its inception and
was created prior to April 18, 1876, and included In part coupons cut from the
aforesaid courthouse and jail bonds; that the commissioners' court made and
entered proper orders authorizing the issuance of said bonds, the levy and
-collection of taxes for payment of the interest and sinking fund of the same, in
-pursuance of said laws; that said funding and refunding bonds were made and
executed in conformity to the said legislative acts authorizing them and the
orders of the commissioners' court. (e) The court finds from the evidence
that the three suits were filed against the defendant, Marion county, In the
United States circuit court prior to 1886, by W. N. Coler, Jr., one of the plain-
tiffs In this suit; and the causes of action In said suits were in part coupons

from the said courthouse and jail bonds, also those cut from said fund-
Ing and refunding bonds, and a part of registered scrip; and that, pending
said suits, said defendant county made a settlement thereof, and by decrees
and orders of the commissioners' court of Marion county made and entered
September 11 and October 15, 1886, fully recognized the validity of said indebt-
edness, and paid off same In compromise by the execution and delivery of
new bonds; and that the plaintiffs purchased said coupons sued on for value
before maturity bona fide, and without notice of any infirmities therein; that,
by the acts of defendant county in the levy, collection of taxes, and payment
of interest on said several bonds, and the orders and decrees of the commis-
sioners' court in settlement of such bonded Indebtedness from time to time,
the defendant has acquiesced In, confirmed, and ratified the validity of an
of several issues of bonds. (1') The court finds that the amount of principal
and Interest at 6 pel' cent. on all the coupons of the funding and refunding
'bonds introduced In evidence, figured up to September 28,1893, to be $27,391.39,
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with 6 per cent. interest tbereontrom that date; that the amount of principal .
and Interest at 8 per cent. on all the coupons of the courthouse and Jail bonds
offered in eVidence, up to September 28, 1893, Is $32,366.04, with 8 per cent.
interest thereon from OOtej and the Judgment w1ll be entered for the aggre-
gate amount of $59,757.43, with 6 per cent. interest on $27,391.39, and with
8 per cent. interest on $32,366.04, from OOte.

Findings of Law.
(1) That the courthouse and jail bonds were Issued under the constitutioD

of 1869, and full power was conferred by It upon the legislature to authorize
counties to issue bonds in such manner as prescribed by law. (2) That the
act of February 22, 1873, prescribing the manner and conferring the power
lJllOn trustees and Marlon county to Issue the courthouse and jail bonds, was
Dot In conlllct with the constitution of 1869. See Sp. Laws 1873, p. 65, c. 9.
(3) The power to create agents by counties to make contracts for building or
repairing public bUildings had existed since the act of December 29, 1849. See
Oldh. & W. Dig. art. 275. (4) By section 20, art. 5, Const 1869, the legislature
was clothed with authority to grant such powers as it saw lIt to the commis-
sioners' court to make and issue bonds. This court became the creature of the
law prescribed. The legislature could increase or diminish its authority, or
even take away all other powers than such as the constitution had prescribed.
The court, therefore, concludes that the legislature had the power and au-
thority to pass the act of 22d February, 1873, and confer the power of making
and Issuing the courthouse and jail bonds upon trustees appointed in the first
instance by the legislature, and upon the officers of the county. The county
had no power before this act to Issue these bonds. Under this act, the power
was granted under limitations to be exercised by the officers of the county
and the trustees; and, the act having been pursued, the bonds were Issued,
and therefore legal and valid. (5) The court further lInds that the funding
and refunding bonds were made under the acts of March 25, 1879, and April
6, 1881, after the adoption of the constitution of April 18, 1876, but the indebt-
edness, funded and refunded, was created and existed prior to April 18, 1876;
and that the rules of decision arising under the constitution of 1869 are appli-
cable to these bonds; and that the same are legal and valid obligations. (6)
The court further finds that, under the evidence, the defendant has acquiesced
in and ratified the validity of the several Issues of bonds In question; that
for twenty years the defendant has recognized the courthouse and jail bonds
as valid, enjoyed the proceeds, levied, collected, and paid taxes on the interest
and sinking fund, funded and refunded, and settled the interest maturing
thereon, and, by reason thereof, the defendant Is estopped now trom disputing
their validity or repudiating their payment. (7) Finally, the law applicable
to a bona tide holder, for value, of negotiable paper purchased before due, and
without notice of any Infirmities therein, entitles the plaintiffs to recover In
this suit. These obligations In the hands of plaintiffs, as innocent holders for
value, had the right to presume that the bonds were made in pursuance
of the laws granting the power; and the defendant cannot be heard to question
their validity in the hands of plaintiffs as such holders and owners. The court,
therefore, finds the law applicable to the evidence to be with the plaintiffs,
and entitles them to judgment, which is entered accordingly.

F. H. Prendergast, W. T. Armistead, and L. S. Schluter, for plain·
tiff in error, set up the following contentions:
(1) That this act is unconstitutional, because it gives to the commissioners

named powers which by the constitution of 1869 (section 20) are vested In the
court composed of justices of the peace. Section 20: "Justices of the peace
shall have such civil and criminal jurisdiction a9 shall be provided by law.
And the justices of the peace in each county or any three of them shall consti-
tute a court having such jurisdiction, similar to that heretofore exercised by
county commissioners and police courts, as may be provided by law. And
when sitting as such courts the justice who resides at the county seat shall be
the presiding justice." It was claimed that the effect of this provision was to
invest the court of the justices with such jUrisdiction as the county com-
missioners and police courts had theretofore possessed, and that prior to that
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. time such jurisdiction was prescribed by Pasch. Dig. Laws, art. IMIS (Hart.
Dig. art. 217), which reads as follows: "The county courts may appoint an
agent or agenm to make any contract on behalf of the county for the erection
or repair of any county building and to superintend their erectlon or
or for any other purpose authorized by law and the contracts or acts of such
agent or agents duly executed and done for or on behalf of the county and
within his powers, shall be valid and effectual to bind such county to all in-
tents and purposes." Re-enacted under the constitution of 1869 (Act Aug. 1S.
1870; 2 Pasch. Dig. 6128).
(2) That, even if the court should find that the law was constitutional, the

bonds must be held to be void, because the law was not complied with in issu-
ing them. The act provides (section 3) "that when said bonds are signed, and
before they are issued," the county court shall levy a tax to pay the interest
and 2 per cent. sinking fund every year. But it was proved and found by
the court that the courthouse and jail bonds were issued June 30, 1873, and
that no tax was levied to pay the bonds until January, 1874.
(3) That the fact that the county has levied taxes, and paid interest on the

bonds, and created a sinking fund, did not estop it from denying their valid-
ity.

W. S. Herndon and Ben B. Cain, for defendants in error.
Before PARDEE and McOORMICK, Circuit Judges, andBRUCE,
District Judge.

McOORMICK, Oircuit Judge. The debt which is the consider-
ation of the bonds involved in this case was contracted before the
adoption of the constitution now in force in Texas. At the time
it was contracted, there was no provision in the constitution of
the state similar to section 9 of article 8, or to sections 5 and 1
of article 11, of the constitution adopted in 1876. The constitu-
tion being silent, the legislature had power to provide, in its dis·
cretion, for the taxing of property in the state, and for the distribu-
tion and appropriation of the taxes to be raised. New Orleans v.
Olark, 95 U. S. 644.
The contention that the enabling act violated fundamental

principles, and is therefore invalid, does not seem to be supported
by authority. 'l'he contention. that the enabling act of February,
22, 1873, required provision to be made for the payment of the
interest, and creating a sinking fund, before the contraction of the
debt and the execution of the bonds, does not appear to be sup-
ported by the terms of statute. On the contrary, it appears that
the authority given the specially named commissioners to contraot
the debt was full and complete, and the duty was imposed on the
oounty government to execute the bonds to meet the debt, and
to provide for the interest and. required sinking fund before issu-
ing the bonds. The power to provide the courthouse and jail
is not made contingent on any action by the county. The con-
tractor who erected the buildings might be paid in the bonds of
the county, or out of the proceeds of the sale of its bonds; but
the county could not, by its refusal to execute the bonds, or by
its refusal or neglect to provide for the levy and collection of a
tax sufficient to meet the interest and sinking fund, defeat the ex-
ecution of the power conferred by the statute to provide a court·
house and jail for the county. These necessary public grounds
and buildings were secured; the bonds were executed and issued;
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and at the January term, 1874, of the proper court of the county
an order was made and entered levying a tax to pay the interest
and sinking fund, and the tax was collected annually for several
years thereafter. We see no ground to question the validity of
the bonds.
The judgment of the circuit court is affirmed.

BARBER ASPHALT PAVING CO. T. CITY OF DENVER.
(Circuit Court, D. Colorado. March 28, 1895.)

No. 3,106.

)ltmICIPAL CORPORATIONS-LIABILITY FOR IMPROVEMENTS.
The clty ot D. passed an ordinance providing tor paving certain streets.
In the clause relating to payment, it was provided that the street-rail-
way company occupying A. street should pay such part of the cost of
paving as was provided by the ordinance granting it the right of way,
and that one-third ot the remaining cost should be paid by the city and
two-thirds by the abutting owners. Provision was made in regard to
the manner of payment by the city and the property owners, but not by
the railway company. The ordinance granting right of way to the rail-
way company provided that such company should pave between its
rails and two feet outside thereot. A contract was made, under the pav-
Ing ordinance, between the city and a paving company, providing for
payment by the city and the property owners ot their shares of the cost,
but making no provision for payment by the railway company. The
city charter provided that the city should not be liable. under any cir-
cumstances, on an implied assumpsit. Held, that It dId not appear that
the city had promised in any way to pay the pavIng company the cost
of between and two feet outside the ralls, and that It could not
be held liable, on the ground of negligence, In not providing tor collec-
tion froD! the railway company.

This was an action by the Barber Asphalt Paving Company
against the city of Denver to recover for certain paving. Defend-
ant demurred to the complaint.
Wolcott & Vaile and C. W. Waterman, for complainant.
A. B. Seaman, for defendant.

HALLETT, District Judge (orally). The Barber Asphalt Com-
pany against the city of Denver is an action to recover the price
of certain paving in the streets of the city which was done by the
plaintiff. The facts upon which plaintiff relies are set forth at
great length in the complaint: First, the ordinance under which
this work was done. In the twelfth section of that ordinance pro-
vision was made for payment. In the first clause of that section
it is said:
"That the several street railway companIes occupying Arapahoe street,

or any part thereot, between saId limits, at the time of making saId im-
provements shall pay such parts of the cost of saId pavIng as is provided
by the 'Several ordinances granting the said companIes their respective
rights of way upon, over, or across said streets."
Referring to the ordinance which is here mentioned, as granting

• right of way to the railway company, it appears that it provides
v.67F.no.1-5


