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are. the terms of the written agreement, the indubitable effect of
which, as a whole, was, in our opinion, to require that all ore
delivered should be burned, and that no part of it should be other-
wise disposed of. The custody of the property of the Walton &
Whann Oompany was taken by the court below, and passed into
the hands of receivers of its appointment, who are the present
appellants. The receivers found at the works of that company a
considerable quantity of the unburnt ore which had been accepted
by it under the contract which has been mentioned. Continuing fOt
a short time to operate the then existing plant, the receivers burned
some of this ore, and with respect to the part so burned there
is no controversy. There remained, however, about 1,300 tons of
unburnt ore, which it was admitted the receivers did not intend
to-in fact, could not-burn, but which they proposed to sell for
the benefit of their trust. This Eltate of affairs was properly
brought to the attention of the court by petition of the appellee
for return of the unburnt ore to it, and we are at a loss to con-
ceive. upon what ground a court of equity could, under the cir-
cumstances, have refused compliance with this request. Reten-
tion of the ore could not have been rightfully persisted in, and
the obligation to burn it be repudiated. Performance of that con-
dition being precluded by controlling circumstances, equity could
be done only by relinquishing the property to which it related.
In no other way was it possible to discharge the debt of justice
incurred by the court upon its assumption of the possession. The
decree of the circuit court is affirmed.

KILBURN et al. T. INGERSOLL.

(Circuit Court, D. Minnesota, Third Division. Aprll 17, 1895.)

WORLD'S COLUMBIAN EXPOSITION- POWER TO GRANT EXCLUSIVE PRIVILEGES-
PRELIMINARY INJUNCTION.
The corporation known as the World's Columbian Exposition, organiZed

In Illinois to hold an international exposition, pursuant to the act ot
congress providing therefor, which received from the city of Chicago
authority to inclose and control a park for the purposes ot such exposi-
tion, sold to complainants the exclusive privilege of taking stereoscopic
negatives ot objects within such exposition, and making and selling
pictures therefrom. The corporation also prescribed a rule that no person
except complainants should bring within the grounds of such exposition
a camera larger than 4x5 inches, and that all persons bringing such
cameras within the grounds should agree, in writing, not to make
stereoscopic views from the negatives taken on such 4x5·inCh cameras.
Complainants, upon a b1l1 and affidavits alleging these facts, and that
defendant, surreptitiously, and without the authority ot the corporation,
had obtained negatives, and manufactured and sold stereoscopic views,
In violation of complainants' rights, applied for a preliminary injunction
to restrain defendant from making or selling any stereoscopic views ot
objects within the exposition, and trom copyrighting the same. Defend-
ant denied that he had ever signed, or been asked to sign, any agree-
ment not to make or sell such views, or that his negatives or views were
unlawfully or surreptitiously obtained. Held, that a preliminary injunc-
tlon should Dot be granted; the ot the exclul'l1ve right claimed
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lIy complainants and' the power of the World'. Columbian lIlxpolitlon to
grant it being matters of grave doubt, and the 8Ignature by defendant to
the agreement not to make stereoscopic views not being established.

This was a suit by Benjamin W. Kilburn and James M. Davis
against Truman W. Ingersoll to restrain defendant from making
or selling stereoscopio views of the World's Fair. Complainants
move for a preliminary injunotion. Denied.
Flandrau, Squires & Cutoheon and Charles H. Aldrich, for com·

plainants.
C. D. O'Brien and T. D. O'Brien, for defendant.

NELSON, District Judge. In this case a motion is made for a
preliminary injunction on a bill and affidavits of complainants.
Upon the hearing defendant files his own affidavit, but does not
answer. It is sought to restrain and enjoin the defendant "from in
any way manufacturing, or oausing to be manufactured, or selling,
or causing to be sold, or offering for sale, any stereosoopic negatives,
views or pictul'es therefrom, of any exhibit upon or within the
grounds or buildings of the World's Columbian Exposition, or any
views of said ground, or any part thereof, or the buildings or ex-
hibits therein, or having any semblance thereto, and from oopy"
righting any such views or photographs, without the permission and
oonsent first obtained of the complainants herein." The bill alleges
the passage of the act of congress of April 25, 1890, providing for
the holding of an international exposition at Chicago, lll.; also the
organization under the laws of the state of Illinois, on the 5th of
August, 1890, of a corporation known as the World's Columbian
Exposition, for the accomplishment and carrying out of the objects
of the exposition, and the granting to that corporation, by the city
of Chicago, of Jackson Park, a public park of that city, with au·
thority to inclose, build upon, and control the same for the purpose
of there holding the exposition; that the exposition corporation
took possession of Jackson Park, inclosed it with a high fence,
laid out and beautified the grounds, erected buildings, and caused
a large number of valuable exhibits to be plaoed therein, and ex-
pended in and about the exposition the sum of about $17,000,000.
1I'he bill· then alleges "that it was part of the plan or scheme by
which the said World's Columbian Exposition was induced to ex-
pend said large sums of money • • • to oharge an admission
fee therefor, and grant to persons and corporations suoh reason-
able ooncessions or exclusive privileges as to it might seem just,
in order that it might recoup, to some extent, its enormous ex-
penditures"; that it was decided by the management that it would
offer its stereoscopiophotographic privilege to the highest bidder;
that complainants bid therefor the sum of $17,000, and on payment
of that aln()unt obtained from the corporation the exclusi:ve right
&r privilege to take stereosoopio negatives of objects upono.r within
!the grounds' and buildings of the corporation, and to make piCtures
itherefrom., &n'd to sell the same throughout the United ;State1&and
foreign COttDtries' dUring' the period of the exposition.'and for :L2O
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days after the close thereof, in accordance with the contract which
is set out in the bill; that, to better protect complainants, the
corporation prescribed a rule that no person should bring within the
grounds a photographic outfit or camera larger than 4x5 inches,
and that persons desiring to enter with a hand camera of the size
mentioned should, as a preliminary condition thereto, sign an agree-
ment as follows:
"In consideration of the privilege granted to me by the World's Columbian

Exposition of taking negatives with a hand camera within the grounds of
the said World's Columbian Exposition during this day, I do hereby promise
and agree that I will not make, nor permit to be made, from the negatives
so taken by me, any stereoscopic negatives or views, and that I will not
enlarge, nor permit to be enlarged, any negatives so taken by me, for the
purpose of making any such stereoscopic negative or view or semblance of
stereoscopic negative or view. In witness whereof, I have signed this instru-
ment, the date above written."
It is then averred that the defendant surreptitiously, dishonestly,

and without the authority of the corporation, orany authorized agent,
with full knowledge of complainants' rights, and for the purpose of
defeating the same, has manufactured and sold certain stereO"'
scopio views of photographs according to a list appended, and con·
tinues to manufacture and sell the same, whereby the rights of these
complainants are infringed, and great loss is inflicted upon them.
These allegations are supported by affidavits of the president and
an officer of the corporation as to the making of the contract between
the corporation and complainants, also averring that the gate-
keepers and guards were instructed to permit no one to take stereo-
scopic views, or to enter with a photographic outfit, except a hand
camera of 4x5 inches, and that all persons with the last·named
camera were required to sign the agreement hereinbefore set out;
that the negatives from which defendant's views were printed were
made surreptitiously,and without the knowledge or consent of the
corporation, and were printed from a 5x8 stereoscopic camera, and
not from a hand camera of the size permitted to be used. De-
fendant in his affidavit states that, in common with others, he visited
the exposition, and paid the regular admission fee, together with
a special charge of $2 per day for the privilege of using a hand
camera; that he never signed, nor was requested to sign, anyagree-
ment not to photograph objects or persons within the grounds, or
to sell views of them; that he did take several photographs of scenes,
incidents, buildings, things, and persons within the grounds; that
he also purchased from other persons photographs of like character
made by them, and has printed and sold copies from said negatives.
He denies that he has copied any photographs taken by the com·
plainants,or sold any copies thereof, or that he conspired or con-
federated with anybody to, or did, secretly and surr.eptitiously, take
these pictures against the consent of anyone, or that the same were
unlawfully obtained; and avers that all the views and photographs
taken by him at that time were taken with a 4x5 camera, of the
kind permitted to licensees; that the camera in question was sub-
mitted to the guards at the entrance of the exposition, and found
to be. in accordance with the rules governing their admission.
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Upon a full consideration of the case, I have come to the conclusion
that the ends of justice do not require the issuance of this summary
writ of injunction, for the following reasons: (1) That the ex-
istence of the exclusive right claimed by complainants under the
contract is, in my opinion, a matter of grave doubt. It does not ap-
pear from the bill that the World's Columbian Exposition, by the
terms of its charter from the legislature, or by its articles of in"
corporation, had the power to grant the exclusive privilege in ques-
tion. (2) There is no showing made on the hearing that defendant
signed the agreement which it is averred all persons with 4x5
cameras were required to sign. It is true the affidavits of com·
plainants state that defendant must have obtained his views in a
surreptitious manner, or by bribery, and by the use of a camera
exceeding in size that permitted by the rules and regulations; but
theae are mere conclusions or opinions, unsupported by evidence.
On the other hand, we have the positive affidavit of defendant to
the contrary, in which he states that he paid the fee demanded for
the privilege of using his camera, that it was inspected and passed,
that he was not requested to sign or make an agreement to refrain
from photographing things or persons within the grounds, and that
all theviewssold by him were taken with a 4x5,and not with a stereo-
scopic camera. Again, before a peremptory writ of injunction will
issue it should clearly appear to the satisfaction of the court that
the complainants' rights are certain and well determined, and that if
the same are invaded serious and irreparable injury will follow.

my mind, these conditions are not fulfilled. As a question of
law, I have serious doubts as to the authority of the World's Co-
lumbian Exposition to grant an exclusive privilege to complainants.
!As to questions of fact, defendant's affidavit is entitled to due con-
sideration; and, while the bill alleges that great and irreparable
injury will result if the injunction be not granted, I do not find proof
to substantiate that olaim. The motion for injunction is denied.

I'ABMEBS' LOAN & TRUST CO. et ai. v. TOLEDO, A. A. & N. M. BY. CO.
et at

(Olrcult Court, N. D. Ohio, W. D. April 3, 1895.)
L CORPORATIONS-RIGHTS OF STOCXIlOLDERB-DEFENDING ON BBBALI' 01' Coll-

rANY.
Where a petition by stockholders to be allowed to defend against the

foreclosure of a mortgage, after decree taken pro confesso, fails to show
that any attempt has been made to induce the board of directors to
make the proposed defenses, and the averments as to collusion atrect
but four of the eleven directors, and It does not a1Ilrmatively appear that
the other seven would. not, it requested, make such defenses, the petition
ll!I defective; but If It discloses a valid, equitable defense, which the
directors have failed to make, and the foreclosure would probably oblit-
erate all interest of the stockholders, an opportunity will be allowed
petitioners to apply to the board of directors, and. on their tallure to
make the defense, petitioners wUl be allowed to intervene to make it.

I. B.um-EsTOPPlllL TO Dll:NT CORPORATE EXISTENCE.
In an action to foreclose a mortgage securing bonda of a consolidated

mllroad corporation of Ohio and Michigan, where, from the time of tb.
v.67J'.no.l--4


