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COOSAW MIN. CO. Y. FARMERS' MIN. CO. et aL

(Circuit Court, D. South C8.r0liDa. April 10, 1895.)

- RBlI'ERlllNCETO MASTJ!;R - TUlE FOR TAXING TEsTIMONr - EQUITY
RUJ,B 69.
Equity rule 69, requiring all testimony to be taken within three month.

atter a cause Is at Issue, unless the time is enlarged by the court, baa
no application. to a reference ordered by the court to a master to take
testimony as to the damages on an injunction bond, and a lapse of nearly
three years without any action by either party wno objection to proceed-
Ing under the reference. .

In Equity.
Bill for an injunction flIed by the Coosaw Mining Company

against Farmers' Mining Company and others. A preliminary in-
junction was dissolved, and the court ordered a reference to ascer-
tain the damages on the bond. An objection to proceeding with
the reference was made, and the master applies for instructions.
Smythe & I.ee and McCradys & Bacot, for complainant.
Mitchell & Smith, for defendants.

SIMONTON, Circuit Judge. This case comes up on a question
certified by the special master. The complainant filed a bill against
the defendants, praying an injunction. An injunction bond was
required, and was executed. A temporary injunction having been
granted, it was dissolved on 5th April, 1892. Thereupon the
defendants prayed that the injunction bond be delivered to their
solicitor, so that the same could be put in suit. This prayer was
refused, the court holding that it was the proper judge of the
question whether any damage was sustained, and, if so, its amount.
:An order was filed directing "that the defendants produce be-
fore the master such evidence of damage as they may claim, with
leave to complainants to reply thereto if they be so advised, and
that the testimony so taken be reported to the court; that J. E.
Hagood be lppointed special master in this behalf." This order
was dated and filed 17th June, 1892. The defendants took no action
under this order until April 1, 1895. Nor were any steps taken
by complainant, who, indeed, was only required to reply to evi-
dence of the defendants. A reference having been called at the
instance of the defendants for this last-named day, counsel for
complainant objecteq to going on with the reference, as the three
months allowed under equity rule 69 had long since expired, and
no further time can be allowed without an order of the court.
The special master asks instructions as to the validity of this objec-
tion. The counsel for complainant now press their objection, and
say further that it would be inequitable to indulge the defend·
ants by extending the time for taking testimony. Great stress
is laid upon the provisions of rule 69, in which, in the absence
of special direction, three months, and no more, are allowed
within which all testimony must be taken; and on the cases
.nder that rule,-Ingle v. Jones, 9 Wall. 486; Fischer v. Hayes, 6
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Fed. 76; Wooster v. Clark, 9 Fed. 854; Coon v. Abbott, 37 Fed.
98; Wenham v. Switzer, 48 Fed. 612; Grantv. Insurance Co., 121
U. S. 115, 7 Ct. 841. Some stress, more by way of analogy, is
laid also on the practice in South Carolina in equity before the
adoption of the New York Code. Under that practice all pro-
ceedings were out of court in which no action was taken within
a year and a day. The precise question is obscure. No case
in point can be found. At least, if any case does' exist, it has
escaped the laborious and careful search of learned counsel, and
cannot be found by the court Can the provisions of rule 69 be
extended to the investigation of every matter in which testimony
is required during the progress of a cause in equity? It certainly
cannot mean that, after a cause !is at issue, three months, and no
more, are allowed for taking all the testimony which may be
needed in it up to the finoal decree. It must relate primarily to the
testimony taken upon the matters put/in issue by bill, answer, and
replication. The preceding rules show that, after replication filed,
the cause shall be "deemed to all intents and purposes at issue."
Then comes this rule 69, fixing a limit to the time for taking testi-
mony to be read in evidence at the hearing,-evidently the hear-
ing of the issue so joined. 'l.'he most critical eXlamination of the
rules cannot discover any reference to testimony taken under any
other circumstances, or for any other purpose, than for use at
this hearing. The rule is not unusual application, for in rule 67,
providing for taking testimony orally before an examiner, pro-
vision is made for assignment in turn to each party, within which
evidence for the moving party, then for the respondent, and then
in reply can be offered in this order. 144 U. S. Append. 689, 12 Sup.
at iii. If this rule 69 stood alone, there would be much dif-
ficulty in answering the question stated above. There is also
rule 74, upon the special subject of references to a master, and a
special provision is made therefor. Do these rules relate to thesame
subject, and must they be construed in pari materia? Under the
practice in the English chancery, no testimony was ever taken in
open court before the cihancellor. Witnesses were examined be-
fore one of the masters in chancery. Their testimony, reduced to
writing, was read at the hearing. In this country, under the act of
1789 (1 Stat. 88), oral testimony and examination of witnesses in
open court was required to be the same in cases in equity as in ac-
tions at common law. This provision of the act was modified in
some respects by subsequent legislation, but was not finally re-
pealed until the adoption of section 862, Rev. St U. S., which
left the mode of proof in causes in equity and admiralty to such
rules as the supreme court had then prescribed or may there-
after prescribe. At that time the supreme court had, by an amend·
ment to rule 67, provided for the appointment of an examiner,
and for the taking of oral testimony before him, to be reduced
to writing, and submitted to the court. 1 Black, 6. The ruling
in Blease v. Garlington, 92 U. S. 1, requires that all testimony upon
which the supreme court should pass must be in writing before
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the court. This clearly indicates a preference for written deposl·
tions taken before an examiner, for no provision has been made
by law for the reduction into writing of oral testimony taken in
open court, although" this mode of testimony is not absolutely
forbidden. Keeping this in mind, we can see the reason for rule
69. When a cause is at issue,-which happens frequently dur-
ing vacation,-the parties need not wait for any action on the part
of the court, but either can go stooightway before an examiner, and
produce all such testimony as they may desire. This testimony,
reduced to writing, is used at the hearing. But, as the rule was
intended to expedite the cause, and all directions of the court
areabsent,provision is made that all testimony under this rulemust
be in within 1Jhree months, unless the court enlarge the time; and
full provision is made for this in the last clause of rule 67. But
when the cause,so being at issue,-that is, on bilI, answer, and rep-
lication,-comes up for a hearing, then, on the pleadings and evi-
dence, the court makes its decree. If the court has everything be-
fore it which it desires, the decree is final. If not, then it makes
a preliminary decree, "which provides for the investigation of ques-
tions which are material either in determining on subsequent steps
or in deciding the issue between the parties." Adams, Eq. 375.
The causes which create a necessity for a preliminary decree are
four in number. The fourth is when there are matters to be
investigated which, although under the province of the court, are
such as the presiding judge cannot, at the hearing, effectually
deal with. This necessity is met by a reference to a master to ac-
quire and impart the necessary information. To provide machinery
for this, rule 74 was adopted:
Rule 74: Whenever any reference of any matter Is made to a master to

examine and report thereon, the party at whose instance or for whose benefit
the reference is made shall cause the same to be presented to the master for
a hearing on or before the next rule day succeeding the time when the refer-
ence was made; if he shall omit to do so, the adverse party shall be at liberty
forthwith to cause proceedings to be had before the master, at the costs of
the party procuring the reference.

This rule differs materially from rule 69. It compels immediate
action on the behalf of the moving party, fixes the next rule day as
the time within which he must begin, and declares the method
of t.aking adV'alltage of the laches by his adversary.
Two points may be noted here. The reference in the case at

bar was by the court suo motu for the purpose of enabling it. to
decide upon the merits of an application before it. That de-
cision is in abeyance. No opinion was expressed upon it, and none
could be until the information sought could be obtained. The de-
cision is still pending. The need for the information exists. Again,
the ruIe makes it the duty of the party at whose instance and
for whose benefit the reference is made to move in the matter.
!In the case at bar the court, acting for both parties, and in order to
protect and secure the right of each, ordered the reference. But,
assuming that it was the duty of the defendant to move, must he
be deprived of all opportunity of making his case, or is not the

v.67F.no.1-3
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ttue equitable course that pursued in Hagood v. Riley, 21 S. C.
143, confirming and following Harper, Ch., in Jeannerett v. Radford.
Rich. Eq. Cas. 470? There was a provision of the statute law of
South Carolina (7 St. at Large S. C. 209) requiring all equity cases to
be finally decided in one year. Discussing a case under that stat·
ute, the court says:
"Under that act, a party defendant might have had the bill dismissed for

want of prosecution, unless for satisfactory ca\lSe shown to the contrary; or
It would have been in the power of the court, of its own motion. and after
the cause was docketed, If the parties delayed their proceeding, to strike olt
the cause, or make such order as would be a tinal decision; or it might refuse
to proceed further against the defendant, or might set aside a decree improvi-
dently entered against him. But these directions of the act should be, and
have b4;len always, construed to subserve the purposes of justice, and not to
take advantage of Inadvertence or misapprehension. As is remarked by
Ohancellor Harper, if such motion be not made by the party defendant, being
In court, this may be held evidence of consent on his part; and it may be
added that, If no order be entered by the court, it may be Inferred that the
court thought that the delay was reasonable."
If the analogy of equity practice be examined, it will be seen how

chary the court is in suppressing or defeating testimony. 1 Dan-
iell, Ch. Prac. p. 807, shows that bills may be dismissed for want
of prosecution, and parties turned out of court But in bills to
perpetuate testimony a different and more lenient practice pre-
vails. The bill is not dismissed, and further time is always given
the complainant within which he is peremptorily required to com-
plete his examination. He cites Beavan v. Carpenter, 11 Sim. 22,
in which no replication was filed, and a motion was made to
miss the bill. Motion refused, and leave granted to file replication,
and for further time to take testimony. So in Wright v. Tatham..
2 Sim. 459, the vice chancellor says: "A motion to dismiss a bill to
perpetuate testimony for want of prosecution is irregular. The
proper application is that plaintiff may proceed within a given time,
or may pay the defendant his costs." That course was adopted in
Bonham v. Longman, quoted in a note to the case.
It would seem that the peremptory requirements of rule 69 do not

apply to rule 74. The former relates to the actions of the parties,
and controls their attitude before the court The latter is in-
tended for the information of the court itself, to enable it to
carry out its conclusion already reached upon the equities of the
case, and to do complete and substantial justice. The South
Carolina practice is controlled by a state statute, and cannot af"
feet this court The case is sent back to the speciaJ master,
with instructions to go on with the references, but with leave to the
complainant, in case the delay has operated in any way to injure
It or change its relations, to produce testimony to that effect.
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BUTOHERS' & DROVERS' STOOK-YARDS 00. v. LOUISVILLE &: N.
R. CO.

(Circuit Court ot Appeals, Sixth Circuit. February 5, 1800.)
No. 253.

L FEDERAL COURTS-JURISDICTION-AMOUNT IN CONTROVERSY.
A bfIl, seeking a mandatory injunction to compel a defendant railway

company to give complainant equal facilities with others for receiving
and shipping cattle, alleged that the damage done by the refusal of such
equal facilities was irreparable, and largely exceeded $2,000. Held that,
In the absence of a plea to the jurlsdlction, this allegation was sutficlent,
though denied by the answer, and not sustained by any proof.

I. EQUITy-PRACTICE-TENDER BEFORE SUIT.
It seems that, where such a bill contains a tender ot the expense of

providing the facilities sought, and the answer denied the right of the
complainant to such facilities on any terms, the objection that there was
no demand for such facilities or tender of the cost, before suit, is one
that might be obviated by a provision as to costs, and Is not a ground on
which the court should rest its decision.

S. SAME-ENGAGING IN SUPERVISION OF BUSINESS.
The rule that a court of equity will not make an order requiring it to

supervise the details of business transactions Is one the application of
which rests very largely In the sound, legal discretion of the court; but It
will not prevent the court, In a proper case, from requiring a defendant to
furnish facilities for the loading and unloading of live stock. Stock-Yarde
Co. v. Keith, 11 Sup. Ct. 461, 139 U. S. 136, followed.

4. GRANT UPON CONDITION-By WHOM ENFORCED.
Where land has been granted to a cIty for the purpose ot a public

landing, and such city gives a license for a railroad to construct a track
over such land to receive and deliver freight, the railroad cannot, while
no objection is made by the grantor of the land, use the terms of the
grant as an excuse for falling to construct and use such track, when re-
quired to do so.

G. RAILROADS-UNJUST DISCRIMINATION.
Where a complainant seeks to compel a railroad company to alrord it

tacillties equal to those given to a favored rival, It is no defense that the
railroad company has the right at any time to withdraw the facilities
furnished to the favored person.

e. SAME.
The L. R. R. Co. constructed a spur track in & city street, over which
it received and delivered freight from and to persons owning land abut-
ting on the street, and engaged in business there. The freight so re-
ceived and delivered was all of the class known as "dead freight," and
could all be handled at the convenience of the railroad company. The
grade and curve at the point where the spur left the main track were
such that only three loaded cars could be drawn up at a time. The B.
Co., which was engaged In shipping and receiving live stock, requested
the L. R. R. Co. to construct a siding from the spur track to Its stock
yards for the purpose of receiving and delivering cars of live stock.
The B. Co.'s yards were at a distance of 40 feet from the street on which
the spur track was laid. It would be necessary for the railroad com-
pany to receive and deliver cars of live stock without delay at any time
to meet its convenience In handilng the cars, and to employ extra men
In order to care for the traffic. Held, that the difference in the business
or the B. Co. and that of the abutters upon the spur track was so great
that a refusal by the railroad company to afford equal fac1l1t1es to the
B. 00. did not constitute unjust discrimination.

f. SAME.
The L. R. R. Co. made a contract with the U. Stock-Yards 00. by which
It agreed to make the U. Stock-Yards Its sole stock depot In the cfty of
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N., and to deliver there all stock consigned to personll In said city. No
charge was made, in addition to the usual transportation charges, tor
loading or unloading stock at the U. Yards, but, it live stock unloaded
there was not removed by the consignee within two or three hours, a
charge was made for keeping it. The B. Co., having a stock yard in the
city ot N., demanded that the L. R. R. Co. furnish it tacUities for re-
ceiving and shipping stock at such yards. Held, that so long as the rail-
road company furnished a sufficient depot, either ot its own or under
contract with another company, for receiving and shipping stock, with-
out extra charge, it was not unjust discrimination to refuse to furnish
similar facilities to the B. Co. at its yards. Stock-Yards Co. v. Keith,
11 Sup. Ct. 461, 139 U. S. 128, distinguished.

appeal from the Circuit Court of the United States for the Mid·
dIe District of Tennessee.
This was a suit by the Butchers' & Drovers' Stock·Yards Com·

pany against the Louisville & Nashville Railroad Company, to com·
pel it to build a spur track connecting with complainant's yards.
The circuit court dismissed the bill. Complainant appeals.
This is an action In equity by a stock-yards company for a mandatory In·

junction to compel a railroad company to build, or to allow to be built, a
side track connecting a spur track of the railroad company with the stock
yards ot the complainant, and there to deliver and receive all cattle con·
signed to and shipped by the complainant. The defendant answered, and
the cause was heard on pleadings and eVidence, and resulted in a dismissal
of the bill. The complainant appeals. The facts are substantially as fol-
lows: The complainant, the Butchers' & Drovers' Stock-Yards Company,
was organized under the laws of Tennessee, and entered upon its business
in 1889. It has a stock yard within the city limits of the city of Nashville,
and near to the business center thereof. The Louisville & Nashville Rail-
road Company is a corporation of Kentucky, whose line of railroad extends
to and through Nashville from Louisville. In 1890 the city council of the
city of Nashville passed an ordinance permitting the defendant company to
lay a spur track from its main track along Front street in said city. The
ordinance contained a provision requiring defendant to furnish persons,
whose warehouses abutted on Front street, just and equal facilities for
shipping and receiving freight in car-load lots. The defendant company, be-
cause of this provision, declined to accept the privileges conferred by the
ordinance. Thereupon another ordinance was passed, granting the defend-
ant the right to lay down in Front street a single track from its main track
on street, with all necessary switches and turnouts. It prOVided
that no part of said spur track should at any time be used by the railroad
company, its patrons or others, as a storage place for loaded or empty cars,
and that it should only be used for promptly delivering and receiving freight
along the line thereof; and the switching of cars not directly connected with
or used for this purpose was expressly prohibited. It was further provided
that the defendant company should transfer freight received from other
roads to parties on the spur track upon payment of an amount not exceed-
ing 1 cent per 100 pounds in car-load lots. W. G. Bush and others, en-
gaged in the manufacturing business along 'Front street, in order to induce
the railroad company to lay the track permitted in the ordinallce, entered
into a contract with the railroad company by which they agreed to pay not
exceeding $6,000 to defray the expenses of laying the spur track, which was
about one mile in length. Sidings were laid by the defendant from the spur
track to the property of W. G. Bush & Co., Jacob Shaffer, Levi Langham,
and the Capitol Electric. Company, and others, under contracts made by the
raIlroad company with these parties, in each of which the defendant retain-
ed the right to disconnect the siding from the !!pur track at any time with.
out notice to the other party. The persons or firms with whom these con·
tracts were made were manufacturing firms or coal dealers. They all owned
land abutting on Front street. Complainant is engaged in receiving, feeding,
weIghing, selling,and shipping live stock for the general public. Its yard.
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are a block away from the defendant's main llne. They do not abut Im-
mediately on Front street. Between them and that street there Is a strip
of land 40 feet wide, belonging to the city, which was granted to the city
to be used as a public landing, under the direction and control of Its
mayor and aldermen, and to be held to the only proper use and benefit and
behoof of said mayor, aldermen, and their successors In office, forever. At
the time of making the demand hereinafter stated, neither the complainant
nor the defendant had any right to construct a siding upon this 40-foot
strip. After the demand was made, however, on October 3, 1892, and be-
fore the filing of the bill, the council of the city of Nashville gave a llcense
to complainant to construct a side track to Front street across this strip.
In 1891, after the spur track and the sidings already alluded to had beeu
constructed, the complainant requested the defendant that a siding be so
constructed in front of complainant's property as to allow the transportation
of live stock to and from its establishment In car-load lots, and that the
same facilities for transportation be afforded to It as were enjoyed by Bush
& Co. and the others who then had sidings. One of the vice presidents of
the defendant gave complainant reason to believe that the request would
be acted upon favorably, but subsequently wrote that he bad no authority
Whatever in the matter. In February, 1892, complainant requested from the
defendant a statement of the conditions upon which defendant would con-
sent to the construction of the switch. In March following, the complain-
ant made a contract with Bush & Co., in which it was agreed that, If the
complainant would .pay Bush & Co. a ratable share of the original cost for
constructing the same, the complainant might use the spur track. Shortly
after, defendant's attorney answered complainant's request, and stated that,
inasmuch as the siding proposed appeared to be desired solely for the pur-
pose of receiving and delivering live stock at defendant's yards, and the
railroad company had provided a station for this purpose at Nashville, the
establishment of another was declined.
The stock-yards station referred to was that of the Union Stock-Yards

Company. In 1880, the Louisville & Nashville Railroad Company, the Nash-
ville, Chattanooga & St. Louis Railroad Company, and the Union Stock-
Yards Company had entered into the following contract: "This article of
agreement, made and entered into this twenty-fifth day of March, one thou-
sand eight hundred and eighty, between the Louisville & Nashville Rail-
road Company and the Nashville, Chattanooga & St. Louis Railway Com-
pany, [for the establishment of] a first-class stock yard, inclUding chutes of
sufficient capacity and suitable accommodatIons for the carrying out of the
contract; said stock yards always to be kept properly equipped with suitable
fencing, feeding means, shelter, and other conveniences usual and customary
In the best class of stock yards the country for the proper management
of said stock yard. The party of the second part further agrees to keep at
hand a sufficient number of skilled workmen to perform the operation here-
ID agreed to be done by said party of the second part, and generally to do
such work and labor as is usually provided by the managers of stock yards
of the best class, and especially that they shall be skilled and well qualified
to load and unload any and all live stock which may be received or deliver-
ed by said parties of the first part to said stock yards to be loaded or un-
loaded. And saId party of the second part further agrees and promises to
load and unload and take proper care of all live stock, at risk of damage
of said party of the second part, that may require such loading or unloading
on or from cars at said stock yards, and to charge therefor no more than is
charged for similar services at the time when rendered by the operators ot
other stock yards In neighboring cities, or no more than may be agreed on
hereafter between the parties to this contract, and In no event to charge
more than siXty cents per car load for loading or unloading, and to make
no charge for loading or unloading less than car loads. The party of the
second part further agrees that all charges for keeping, feeding, or caring
for live stock coming to said party of the second part under this contract,
direct or Indirect. shall be reasonable, and not greater than the charge for
similar work, caring, feeding, etc., by other first-class stock yards in neigh-
boring cities. And for all charges upon stock delivered by the said partl.
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of the .first part to said party of the liecond part the party of the second
part shall be responsible, and shall pay said charges promptly to the parties
of the first in such manner and at such times as may be directed by
the proper officers of the parties of the first part. In all matters relating to
the shipment and delivery of stock at said yard, unless exception shall be
made hereafter, the party of the second part Is to act as agent of the ship-
per or consignee, respectively, and to answer for and be responsible to him
for the proper conduct and management of the shipment of the same, it
being distinctly understood that the liability of the parties of the first part
shall cease upon the delivery of the cars containing the live stock as here-
inafter specified, and shall not commence until cars are properly loaded,
and that in loading and unloading said stock to and from the cars of the
parties of the first part the party of the Jilecond part is acting as agent of
the shippers or consignees. It is further agreed by the party of the sec-
ond part that the management of the stock yard shall always be entirely
acceptable to the management of the parties of the first part. The parties
of the first part agree to pay to the party of the second part the sum of
siXty cents per car load as above for each car load of stock loaded or un-
loaded at said yard, from or for the roads of the parties of the first part.
And they further agree to maintain and keep In good order and repair the
necessary tracks, swItches, sidings, and all other necessary means for load-
Ing and unloading, and other suitable and proper conveniences and appur-
tenances usually and customarily furnished by railroads to stock yards.
And the parties of the first part further agree that they will not lease or
rent any of their grounds in the city of Nashville for the establishment of
a stock yard or other stock yards in the city of Nashville, and that they
will establish no other stock depot In the said city of Nashville, and that
they will deliver and cause to be delivered to said party of the second part
all the live stock shipped over the roads of the parties of the first part, and
consigned to the city of Nashville; and, further, that, should stock be shipped
to any other party or parties In the city of Nashville, the parties of the first
part hereby agree to make this stock yard of the party of the second part
their stock depot for said city, and wUl not deliver at any other point or
points of the city, and agree to deliver all live stock shipped to said city
of Nashvllle at the yards of the party of the second part; and, furthermore,
that they will give to the party of the second part the right and privilege to
bed all cars for live stock which they may desire to have bedded, or of
the bedding of which they may have control. It is mutually agreed between
the parties to this agreement that the delivery of stock upon switches or
sidings prOVided for this purpose shall be deemed a delivery to the party of
the second part, and thenceforward said party of the second part will be
responsible therefor to the owner or consignee or shipper. This contract
shall be binding and In full force for the space of ten years from this date."
The contract was continued in force, and the parties were still acting un-

der It at the time of this controversy. The stock yards referred to in the
agreement were without the city limits of the city of Nashville, and about
a mile and a half from the stock yards of the complainant. The evidence
in the record, some of which was admitted and some of which was excluded
by the court below, shows that no charge beyond the ordinary charge for·
transportation is made for the loading and unloading of cattle at the stock
yards to the shipper or consignee; that after the cattle have been unloaded,
and have not been taken away by the consignee from the yard for two or
three hours, they are then turned Into the pens of the stock yards, where
a charge of two dollars per car for a day or part of a day is made by the
stock-yards company for keeping them, until the consignee takes them away.
When cattle arrive at night, the usual result is that they are turned into
the pens, because the consignee cannot drive them through the streets at
night. There was evidence also of a charge of five or ten cents per head
by the stock-yards company if, after the cattie have been priced In the
Union Yards, they are removed without sale to another stock yard.
The Front street spur track leaves the defendant's main track between

Market and Front, and the curve from the main track in to Front street is
80 sharp and the fTllde 1!! 110 steep that. with the enginel'l used by the de-
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tendant, but three loaded cars can be drawn up at 8 time. It lIve'lItock
freight were to be carried over the spur track, the defendant would be
compelled to employ extra shipping crews to care properly for the lIame, be-
cause of the frequent trips required, and the freight would have to be
bandIed at night on the spur track, while at present it is only handled in
the daytime. The class of freight which complainant proposes to ship and
receive consists of lIve stock, while the freight of Bush and all the otherll
along the spur track is lumber, logs, coal, and brick, and what is known
as "dead freight." The latter can be handled to suit the defendant's con-
venience. It may be received and taken away at such times as are con-
venient to the defendant. Delays of a few hours cause neither loss nor
trOUble. Live stOCk, because of its perishable nature, cannot be loaded on
the cars until the train is about to leave, and then the cars must be removed
at once. The eXigencies for the carriage of live stock are imperative. It
cannot be delayed without danger of loss to the shipper or consignee; and,
for shipment to other states, It is subject to the regulation of the federal
statute imposing a penalty for confining the stock in cars without unload-
Ing for rest, tood, and water every 28 hours. Rev. St. §§ 4386-4388. Complain-
ant's stock which is to be shipped or received by rail from Nashville, over
the defendant's line, must be driven through the streets of Nashville a mile
Bnd a half, between the yards of the complainant and the Union Stock Yards.
The complainant did not tender the cost of the construction of the siding
to the defendant before the filing of the bill, but It makes a formal tender
in the bill.
The bill charges, concerning the Union Stock Yards, as follows: "That

there Is a stock yard known as the 'Union Stock Yard,' 'outside the city
limits, and on the line of the Nashville, Chattanooga & St. Louis Railway,
and which was established by the defendant; and, while It is a stock com-
pany, it Is in the hands of and under the control of the defendant, and Is
operated by It, its agents or stockholders, and is conducted In the interests
of the defendant. in having control of the Union Stock Yard, it dis-
criminates against the complainant, the Butchers' & Drovers' Stock·Yards
Company, by charging It a fee amounting to about six dollars on the car
load of stock, for stock transferred from the Union Stock Yard (and which
means driven out of the Union Stock Yards for the Butchers' & Drovers'
Stock-Yards), which is not charged when driven out and shipped on the
defendant's railroad. That, while this Is a charge made by the Union Stock-
Yard Company, It is done at the instance and for the benefit of the defend-
ant, and is intended to cripple the complainant, the Butchers' & Drovers'
Stock-Yards Company. That said defendant has no stock yards or station
tor removing and shipping stock on the line of its road in or about Nash-
ville, nor Is there any such yard kept by others on the line of said road, In
about Nashville." The averment as to the jurisdictional amount In the

bilI Is as follows: "The complainant corporation further states, as herein-
before stated, that the transportation of live stock over said spur track, to
and from its establishment, Is essential and necessary to the profitable man-
agement of its business; that the injury and damage done to its business
by the refusal of said railroad company to afford to It such transportation
and shipping facilities Is irreparable, and largely exceeds the amount of the
sum of $2,000; and that the complainant, the Butchers' & Drovers' Stock-
Yards Company, is entitled to have the defendant railroad company re-
strained and enjoined from making such discrimination in transportation
against complainant, and, further, to have said railroad company restrained
and enjoined from refusing to afford to the complainant corporation full
and equal transportation over said spur track, as said defendant railroad
company is bound to do, by Its construction and operation of said spur
track, under said acceptance and as a common carrier." The answer is
quite full, but it Is sufficient, for the purpose of the case, to say that it de-
nies the charge of discrimination against the complainant; avers that the
Union Stock Yards, which it has the right to reach over the tracks of the
Nashvllle & Chattanooga Railroad Company, furnish ample taclUties as a
station for the delivery and receipt of live stock; denies that the railroad
controls the stock-yards company; and denies that it bas done anything to
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cripple complainap.t. It also that the damage Buffered by complaIn-
ant from defendant's refusal to furnish a siding exceeds $2,000.
A. S.Colyar, for appellant.
J. M. Dickinson, for appellee.
Before TAFT and LURTON, Circuit Judges, and SEVERENS,

District Judge.

TAFT, Circuit Judge, after stating the case as above, delivered
the opinion of the court.
The appellee seeks to sustain the dismissal of the bill on cer-

tain preliminary grounds, which must first be considered. It is
contended that the jurisdictional amount in controversy is not suf·
ficiently alleged in the bill, and, even if alleged, that it is denied
by the answer, and no proof offered to sustain it. The amount
in controversy in the action is the value of complainant's alleged
right to have a siding built, and to have live stock in car-load lots
received and delivered by the railroad company at its stock yards.
The averment of the bill is that the injury and damage done to its
business by the refusal of the railroad company to afford to it
such transportation and shipping facilities is irreparable, and
largely exceeds the amount of the sum of $2,000. The damage
done by the refusal is to be estimated by the value of the right
denied, and therefore the allegation that the damage largely ex-
ceeds $2,000 is inferentially a statement that the value of the right
denied is largely in excess of $2,000. Even if this averment re-
fers, as claimed by counsel, to damages sustained by complainant
before the filing of the bill, it gives rise to the necessary implica-
tion that the subsequent permanent injury, unless enjoined, will
exceed in pecuniary amount that already suffered, because the past
damages only covered a period between the demand and the filing
of the bill. We think a liberal construction of the bill must be
given to sustain the jurisdiction of the court at this time, in view
of the fact that no plea to the jurisdiction was made below, and
no question of the jurisdiction seems there to have been raised.
But it is said that the averment to the jurisdictional amount is
denied by the answer, and is not sustained by any proof. It was
decided in Wickliffe v. Owings, 17 How. 47, that where a bill in:
chancery avers that the defendant is a citizen of another state, this
averment can only be impugned in a special plea to the jurisdic-
tion of the court, and that the answer is not a proper place for it, un-
der the thirty-third equity rule governing the practice in the federal
courts. By pleading to the merits, the defendant admits the aver-
ments in the bill which state facts sufficient to establish the juris-
diction of the court. Sheppard v. Graves, 14 How. 505; De Sobry
v. Nicholson, 3 Wall. 420. The objection to the jurisdiction of the
circuit court, 1Jherefore, is not sustained.
The second objection is that the suit is prematurely brought, be-

cause there was no offer to pay the cost of building the side
before the filing of the bill, and there was no demand for the build·
ing of the side track after complainant had obtained license from
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the city to build across the 40-foot strip and before the filing of the
bill. .As the cost of the siding is tendered in the bill, as the answer
denies the right of complainant, by tender or otherwise, to have
the siding, and as, in any decree which might be rendered against
the defendant, payment by the complainant of the necessary amount
could be made a condition precedent to any relief, we think this
is rather a technical objection, which could be obviated by a provi-
sion as to costs, and is one upon which we would not place our de-
cision.
Next, it is said that the court of equity will not attempt to en-

force the remedy here sought, because it will involve a continuous
supervision by the court of transactions between the complainant
and the defendant, which would tax the court with the details of
superintendence beyond anything a court of equity will undertake;
and a number of cases are cited to the point. We think the objec-
tion cannot be sustained. The rule relied upon by the defendant
is one which it is very difficult accurately to state. No clear line has
been drawn between cases where a court of equity will act and will
decline to act. The conclusion depends very largely upon a sound,
legal discretion of the court exercised with reference to the peculiar
circumstances of each application for its aid. It is sufficient for the
purposes of this case to say that in Stock-Yards Co. v. Keith, 139
U. S. 136, 11 Sup. Ct. 461, the supreme court sustained an order of
the circuit court by which a railroad company was required either
to furnish facilities for the unloading or loading of live stock with-
out charge at the stock yards where it was then receiving and dis-
charging live stock, or to permit the complainant in that case to
ereot on the railway line chutes and yards for the proper loading
and unloading of cattle under reasonable regulations of the railroad
company. If suoh an order might be made and enforced by a court
of equity, we know no reason why the relief here prayed for, if the
complainant is entitled to it on the prinoiples of equity, may not
also be granted.
Next, it is objeoted that the court will not oompel the defendant

to be a trespasser, and that it would be a trespasser if it laid a track
across the 40-foot strip which separates complainant's land from
Front street. '!be contention is that the license granted by the
city to the complainant to lay such a track was beyond the power
of the city, because the 40-foot strip was limited in its use by the
grant to public landing purposes. Until this objection is made
by the grantor, and while those in possession and enjoyment of this
strip permit the occupation contemplated, we do not think that
the defendant can use the terms of the grant as any excuse for re-
fusing to discharge a plain duty. It is very questionable whether
the use of the strip for shipping purposes by side tracks is such a
departure from the use enjooned as to be the subject of complaint
by the grantor, and certainly, until he attempts to enforce a for-
feiture,it does not lie with the railroad company to raise the ob-
jection.
Next, it is insisted that the court will not establish a right that

may be dissolved at thewill of the defendant. The railroad company
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reserves the right in its. contract with Bush to take up the spur
track at any time, and therefore it is said that it cannot be com-
pelled to do that for the complainant which it might at once cease
to do by taking up the track. 'I.'his objection is untenable. The
gravamen of the charge in the bill is that the railroad company is
discriminating against the complainant, and in favor of those to
whom sidings from the spur track are permitted, and that it should
be granted equal facilities with suClh persons. The prayer is in
form for an injunction against the discrimination. If the spur
track is taken up, then all who enjoy it will be placed on an equal
footing and at an equal disadvantage. But complainant's claim
is that, while others enjoy the spur track, it also should have the
same facilities. It is clearly no defense to a charge of discrimina-
tion that the facilities furnished the favored person IDIay be with·
drawn at the will of the one who grants them.
We are the'refore brought to the issue whether or not there is

any discrimination between those who have side-track connections
on Front street and the complainant. This depends on two ques-
tions: First. Is it a discrimination which can be controlled or re-
strained by the courts for a railrood company to furnish a side
track to one of its customers, and to refuse such accommodation to
another similarly situated? Second. Conceding an affirmative an-
swer to the first question, is there such a difference between the
facilities demanded by the complainant and those extended to its
neighbors on Front street, in respect of the comparative burdens
which must be assumed by the railway company in granting them,
as to justify the latter in making the distinction it insists upon?
The first question is one full of difficulty, both at common law,

upon the principles of which this case must be decided, and also
under the interstate commerce act. Because we are.able to satis.
factorily dispose of the case on the second question, we reserve con-
sideration of the first until the case arises which requires it. We
are clearly of opinion that, however unjust and unlawful it may
be for a railroad company having furnished,a side track to one ship-
per to refuse it to another similarly situated, the difference in this
case between the business of the complainant and that of the ollier
abutters upon the spur· track is so great as to make the refusal of
the railroad oompany to grant the side track to the complainant
entirely reasonable. The difference between the duties of a com-
mon carrier in the transportation of live stock and ·of dead freight
has been remarked upon. more than once by the supreme court of
the United States. . North Pennsylvania R. 00. v.Commercial Nat.
Bank, 123 U. S. 727-734, 8 Sup. Ct. 266; Stock·Yards Co. v. Keith,
139 U. S. 128-133" 11 Sup. Ct. 461. The evidence clearly shows
that the delivery of car-load lots of dead freight and the receipt of
them by· side tracks' is much less, onerous, and involv$ much less
ca.re and responsibility for the railroad company,. than would the
receipt of live stock from a pri'Vateyard. by side track. On.e of the
chief reasons why deliveries and shipments of railroad car-load lots
by side track are possible .and consistent with the conduct olthe
businessofalarge:trunk lineiB thatthe'1()aded carma-y' stand UPQJl
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a. side track for hours, or even a day, until the railroad company
finds it convenient to back its engine down and take it. Such de-
lays are utterly impossible in the proper transportation of car loads
of live stock. When they are loaded, they must be moved. The
evidence shows that in other respects the supervision of the switch-
ing of cattle cars would be much more expensive and troublesome
to the railway company than dead freight. Indeed, it hardly needs
expert evidence to establish it. There is no ground, therefore, for
any charge of unjust discrimination against the defendant railway
oornpany as between complainant and the Front street shippers.
We come now to the charge of discrimination as between the

Butchers' & Drovers' Stock-Yards Company and the Union Stock-
Yards Company. In the case of Stock-Yards Co. v. Keith, 189 U.
S. 128, 11 Sup. Ct. 461, the proprietors of a live-stock yard filed a
petition in a railroad foreclosure suit in which a receiver had been
appointed, who was operating the railroad under an order of the
court, to compel the receiver to permit the erection of cattle chutes
and yards along the line of the road for the receipt and delivery
of the live stock of the petitioner. It appeared that aU the live
stock shipped on the railroad was delivered by the receiver through
the stock yards of an incorpomted company, at a short distance
from petitioner's yards, under a contract made by the railway com·
pany with the stock-yards company, and that the latter charged
the petitioner and other shippers and consignees a yardage fee for
all stock loaded and unloaded by the railroad company. The circuit
court held that it was the duty of the railroad company, as a car·
rier of live stock, to provide reasonable facilities for the loading and
unloading of stock transported by it; that such facilities necessarily
included chutes and yards, where the cattle mig/ht be kept until
called for by the owner; and that it could not, in addition to the
customary and legitimate charges for transportation, itself make.
or allow any agent it employed to make, a special charge for merely
receiving and merely delivering such stock in and through yards
provided for that purpose. The circuit court, therefore, made the
order, already referred to, by which the receiver operating the rail-
road was required either to file in court the written consent of the
stock-yards company that the cattle shipped on the railroad might
be delivered and received through its yards without a yardage
oharge, or that the receiver should permit the petitioner to erect
chutes and yards adjacent to the line of the railroad for the con-
venient delivery and receipt of cattle under such reasonable regula-
tions as the receiver or the succeeding railroad company might
impose. This order was affirmed by the supreme court, and the
ruling was explained by Mr. Justice Harlan, who delivered the opin-
ion for the supreme court, in the following language:
"We must not be understood as holding that the railroad company In this

case was under any legal obligation to furnish, or cause to be furnished, suita-
ble and convenient appllances for receiving and dellvering Uve stock .at
every point on Its line In the city of Covington where persons engaged in
buying, selUng, or shipping Uve stock chose to establlsh stock yards. In
respect to the mere loading and unloading of live stock, It Is only required by
the nature of Its employment to furnish such faclUties aa are reasonabjy suf·
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llclent for the business at that city. So far as the record discloses, the yard.
maintained by .the appellants are, for the purposes just stated, equal to aU
the needs, at that city, of shippers and consignees of live stock; and, If the
appellee had been permitted to use them without extra charge for more
'yardage,' they would have been without just ground of complaint tn that
regard, for It did not concern them whether the railroad company Itself main-
tained stock yards, or employed another company or corporation to supply
the facilities for receiving and delivering live stock it was under obligation
to the public to furnish. But as the appellant did not accord to appellees the
privileges they were entitled to from its principal, the carrier, and as the car-
rier did not offer to establish a stock yard of its own for shippers and con·,
signees, the court below did not err in requiring the railroad company and
the receiver to receive and deliver live stock from and to the appellees at their
own stock yards in the immediate vicinity of appellant's yards, when the
former were put in proper condition to be used for that purpose, under such
reasonable regulations as the railroad company might estl;lblish. It was not
within the power of the railroad company, by such an agreement as that of
November 19, 1881, or by agreement in any form, to burden the appellees with
charges for services it was bound to render without any other compensation
than the customary charges for transportation."
In view of the principles laid down in this case, the complain·

ant has no ground for objection to the arrangement between the
Union Stock-Yards Company and 1Jhe Louisville & Nashville Rail-
road Company. The latter uses the chutes and yards of the Union
Stock-Yards Company to deliver and receive cattle at that point
8B its station without any yardage charge or fee for the proper load·
ing and unloading of cattle. The evidence wholly fails to support
the charge of the bill that the facilities afforded by the Union Stock
Yards are not ample for the business of Nashville. The evidence
establishes that no charge is made by the Union Stock-Yards Com·
pany for two hours after the cattle are delivered from the cars.
There is no evidence to show that it would be unreasonable in the
railroad company, were it the owner of the stock yards, to impose
a charge for delay of the consignee in taking his cattle beyond two
hours after unloading; and, in the absence of such showing, we
cannot say that it is unreasonable for the railroad company to per-
mit its agent, the stock-yards company, to make a charge of two
dollars per car for turning the cattle into the pens and keeping
them there after such a delay. The discrimination averred and
sought to be proven by evidence that, after the cattle have been
priced in the pen, they cannot be taken to another yard without
paying a fee, concerns the business of the stock-yards company, and
not that of the railroad company, whose responsibility ends after
the cattle are properly delivered or tendered to the consignee. Of
course, the railroad company in delivering the cattle to the stock-
yards company, to keep until the appearance of the consignee, can
incur only a reasonable charge for the keeping of the cattle. More
than this, the consignee is not obliged to pay the stock-yards com-
pany. If, however, he thereafter chooses to deal with the stocK
yards company as a factor or sales agent, and to put a price upon
his cattle for sale, the charges then imposed by the regulations of
the stock-yards company, in case of a withdrawal of the cattle to
another stock yard for sale, are wholly outside the question of dis-
crimination by the railroad company as a common carrier. The
contract between the defendants and the Union Company requires
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rates charged by the latter to be reasonable. There is no attempt
in the 'record to show that the charge for the simple keep of· the oat-
tle in the pens is unreasonable or any higher than the railway com-
pany itself might charge for such semce.
The decree of the court below is affirmed, with costB.

-
WINCHESTER et aL v. DAVIS PYRITES 00.

(Circuit Court ot Appeals, Third Circuit. March 22, 1895.)
No. 5.

L CONDITIONAL SALE-ASSIGNABILITy-RECEIVERS-EQUITY.
By a written contract, there was sold "the sulphur contents In about

5,000 tons • • • of Small's Pyrites"; the ore to be burned by the
purchaser, and the cinder remaining after extraction ot the sulphur to
be the property of the seller. The purchasing company failed, and re-
ceivers were appointed. who operated the works for Bome time, but
ceased finally to do so, leaving some of the ore on hand still unburnt.
Held, that th(, contract was not assignable, that the receivers bad no
right to sell the unburnt ore for the benefit ot their trust, and that equity
could only be done by returning the same to the sellers. 64 Fed. 664,
affirmed.

S. SAME-CLAIMS BY STRANGERS-PROCEDURE.
Where property in the bands ot receivers is claimed by pe1'8onl!l not

parties to the suit in wbich they were appointed, the proper procedure
is to file a petition asking tbe court tor an order on the receivers tor de-
livery of tbe property. 64 Fed. 664, affirmed.

Appeal from the Circuit Court of the United States for the Dis-
trict of Delaware.
This was a petition of intervention filed by the Davis Pyrites

Company against James P. Winchester and Francis N. Buck, re-
ceivers of the Walton &l Whann Company, asking the delivery to it
of certain property held by said receivers. The circuit court
granted the petition, and accordingly entered an order directing the
receivers to comply therewith. See 64 Fed. 664, where the opinion
delivered by Wales, District Judge, will be found reported at
length. The receivers appealed.
Lewis C. Vandegrift, for appellants.
Arthur W. Spruance and W. C. Spruance, for appellee.
Before ACHESON and DALLAS, Circuit Judges, and BUF·

FINGTON, District Judge.

DALLAS, Circuit Judge. The action of the court below was
clearly right. The opinion flIed by the learned judge of that court
fully states the case, and also relieves us from discussion of the
questions of law which he considered. Briefly stated, the mate-
rial facts are these: The appellee sold to the Walton & Whann"
Oompany "the sulphur contents in about 5,000 tons * * * of
Small's pyrites." The ore was to be burned by the purchaser of
the sulphur, and the cinder remaining after the extraction. of the
1Inlphurwas to be the property of the seller. Such.; among others,


